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IN THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR THE COUNTY OF MULTNOMAH 


THE ESTATE OF MICHELLE 
SCHWARZ, deceased, by and 
through her Personal 
Representative, RICHARD 
SCHWARZ, 

Plaintiff, 

vs . 

PHILIP MORRIS INCORPORATED 
a foreign corporation, and 
ROTHS I.G.A. FOODLINER, 
INCORPORATED, an Oregon 
corporation. 

Defendants. 


) 

) 

) 

) 

) 

) 

) Circuit Court 
) Case No. 0002-01376 
) 

) 

) 

) 

) 

) 

) 

) 

) 


TRANSCRIPT OF PROCEEDINGS 
Volume 45-B 


BE IT REMEMBERED, That the 

above-entitled matter came on regularly for Jury Trial 
and was heard before the Honorable Roosevelt Robinson, 
Judge of the Circuit Court of the County of Multnomah, 
State of Oregon, commencing at 10:40 a.m., Thursday, 
March 14, 2002. 


APPEARANCES: 

Mr. Charles S. Tauman, Attorney at Law, 

Mr. Richard A. Lane, Attorney at Law, 

Appearing on behalf of the Plaintiff; 

Mr. Jay Beattie, Attorney at Law, 

Mr. John W. Phillips, Attorney at Law, 
Appearing on behalf of Defendant 
Philip Morris, Incorporated and Defendant 
Roths I.G.A. Foodliner, Incorporated. 

ALSO PRESENT: 

Mr. Herbert Pallant 
Mr. Timothy McMichael 
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THE COURT: We're ready, Mr. Lane. We are on the 
record. 

MR. LANE: Thank you. Your Honor. 

I think we have two instructions left, and I'll 
start here, which was submitted to the Court in 
connection with the first go at the ultimate repose 
instruction. And it is the common law — well, it is 
the takeoff from the common law negligence voluntary 
assumed duty to act. 

The Court can see that there's some handwritten 
language that has been added to the end of that so that 
it reads: Is liable for failure to exercise reasonable 
care in completion of its assumed undertaking which is 
a cause of injury. And that's Peterson that we 
discussed at length yesterday and the Cipollone 
exception for defendant voluntarily assuming a duty. 

The defendant has provided us with two counter 
voluntarily assumed duty instructions. 

11 

MR. PHILLIPS: Let me show you what I'm going to 
use real quick. 

MR. LANE: Okay. Great. 

MR. PHILLIPS: Do you have anything else besides 
this one? 

MR. LANE: Yeah. 

MR. PHILLIPS: What is that one? 

MR. LANE: The fraud one. If they found it, it's 
the second component. 

MR. PHILLIPS: Ah — 

MR. LANE: This was in the first pack of stuff. 

MR. PHILLIPS: I need to look at that. But this 
is what I am going to offer to the Court. I will give 
a copy to the Court, if I can. 

THE COURT: Would you, please. 

Thank you. It's a bit beaten up, but I see it. 

MR. PHILLIPS: What is the number of the other one 
you want me to look at? 

MR. LANE: It's on page 26. 

THE COURT: Counsel? 

MR. LANE: Well, as now revised, I only have two 
observations. 

Continue? 

MR. PHILLIPS: You keep the one, and I'll find it. 

26 was the other one? 

12 

MR. LANE: On page 26. 

MR. PHILLIPS: Yeah. 

MR. LANE: Okay. 

MR. PHILLIPS: Go ahead. 

MR. LANE: On this line right here. Your Honor, if 
the harm is suffered because of Mrs. Schwarz's reliance 
upon Philip Morris undertaking. 

Reliance is something we dealt with on this 
assumed duty extensively yesterday, and we referred the 
Court to Peterson, 64 Or App 81, and that's the 
paralyzed high school student football player. And on 
page 92 and 93, the defendant's objected to a given 
instruction. There is no reliance information in that. 
The Court specifically refers to Restatement Second, 
section 323, comment A. And then goes on in the next 
page, page 94, stating that once a duty is undertaken, 
it can be breached by negligent failure to perform, as 
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well as by negligent performance. There was ample 
evidence from which the jury could find that OSAA 
voluntarily undertook to make safety recommendations or 
to disseminate the safety recommendations of others to 
the schools, and that its failure to follow that 
practice with respect to the National Federation 
recommendations was negligent. 

That's a page 94 of the Peterson case. 

13 

THE COURT: So what you're saying in that case, 
the Court did not instruct the jury on the fact that 
the football player had relied on what they were 
saying. The fact that they voluntarily assumed that 
duty, it was then their responsibility to carry out 
that duty. They didn't carry out the duty. The player 
was injured, and they were responsible because of their 
oversight, in a sense, of the athletic procedures in 
the various school districts that they assumed the duty 
to review. It seems like the Court didn't give the 
reliance instruction, and the defense objected to it, 
and the defense lost. That's what it seems to have 
said. 

Tell me if I'm misinterpreting the case. 

MR. BEATTIE: Your Honor, Mr. Lane and I agree 
that Oregon has adopted Restatement Second of Torts, 
section 323, and that's almost identical to that 
language there. So to the extent that all these cases 
agree that that section of the restatement applies in 
this case, that is an accurate statement of the — 
accurate statement of the Restatement section. 

THE COURT: Right. 

MR. BEATTIE: In Peterson, you would have to look 
at it this way. The defendant agreed to regulate and 
create rules, the plaintiff agreed to play by the 

14 

rules. And because plaintiff played by the rules, 
plaintiff was injured. That fits into the Restatement 
model because in that case, the regulating body put 
plaintiff in basically a worse situation by defining 
what the rules were, putting an end to the rules, and 
he gets injured. 

There are two other cases that I cite at the 
bottom of our instructions. One is Arney versus Baird, 
and the other is Dundas versus Lincoln County. Arney 
versus Baird is a tow truck driver who arrives on a 
scene to a stranded motorist, puts out some traffic 
cones and then asks the stranded motorist to go 
rearrange the last cone. And as that person is 
rearranging the cone, she gets hit by a car. 

They cite 323 and say this is a classic case where 
somebody has been put into a worsened condition because 
of something that the defendant has done, put in dire 
straits. 

In Dundas versus Lincoln County, it's a 
fairgrounds, a 13 year old kid gets into a horse stall, 
sets some hay on fire, somebody leasing the fairgrounds 
goes in there, grabs a fire extinguisher — 

MR. PHILLIPS: Slow down. 

MR. BEATTIE: — and it doesn't work. 

The Court looks to 323 and says that falls into 

15 

the model, too, because the person who went for the 
fire extinguisher was deterred from tasking remedial 
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actions while he fumbled with the nonfunctioning fire 
extinguisher. The Court specifically went through the 
reliance evidence and said it wasn't a matter of him 
relying on the fire extinguisher, it was a matter of 
the fire extinguisher delaying them and that's what 
caused the injury. 

That's the common negligence personal injury 
indication. When you try to overlay this instruction 
on a fraud claim, you necessarily have to put in the 
element of reliance. Where the assumed duty is to 
speak, necessarily you have to prove the plaintiff 
relied on what was said or relied on the stated facts 
if there was a concealment. 

Let me touch briefly on what Mr. Lane said 
earlier. 

How do you rely on a concealment? You rely on the 
concealment by relying on the apparent state of facts 
where the true stated of facts have been concealed. So 
whether there is a concealment or a nondisclosure or a 
negligently — let me say a "fraudulently" — made 
disclosure, there has to be reliance, and that's why 
reliance is in this instruction. 

THE COURT: I see what you're saying. 

16 

MR. PHILLIPS: Let me make one more point. 

THE COURT: Make in very quickly. 

MR. PHILLIPS: I'll make it real quickly. Your 
Honor. 

I realize this is not actually in the context of 
fraud. This is a separate assumed duty count. But the 
analysis that Mr. Beattie just gave you does apply in 
the context of an assumed duty claim where the duty, as 
now described in their new complaint, is to provide 
information, to produce research. You must have, in 
order for someone to be injured in that context where 
there is a promise to provide information, you must 
have the conferring of that information to the 
plaintiff and reliance upon either the expectation that 
it was going to arrive, or that it did arrive and it 
was false in the context of fraud. You really cannot 
apply an assumed duty count where the allegation is 
that you should have provided more information without 
making — and prove causation without showing 
detrimental reliance. 

THE COURT: All right. 

But let me say, counsel, the problem I am having 
right now is, how can you rely on a negative? 

MR. PHILLIPS: Well, how can you have — excuse 

me. 

17 

THE COURT: When somebody promises to do something 
and don't do it, the fact that they didn't do it is 
the — is the fact. 

MR. PHILLIPS: Right. 

THE COURT: They didn't do it. 

MR. PHILLIPS: Right. 

THE COURT: And the fact that I'm sitting here 
saying I loaned my son $100 last month, and he told me 
he was going to pay me back in two weeks, I'm still 
sitting here, don't have my hundred dollars. How can I 
rely on the fact that I don't have the hundred dollars? 
I just don't have it. 

MR. PHILLIPS: You were given a promise, you don't 
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have it, but you're relying upon the expectation that 
you're going to get it. And that's a good example of 
the problem here. 

I mean, in this situation, you have to show that 
Michelle Schwarz was depending upon — what are we 
talking about here? We're talking about The Frank 
Statement, right? That's the language that they're 
trying to get in front of the jury with respect to an 
assumed duty. 

THE COURT: So — 

MR. PHILLIPS: So you have to have some 
information. Your Honor. 

18 

THE COURT: All right. 

MR. PHILLIPS: You have to have some information 
that Michelle Schwarz in her life was depending upon 
that promise being fulfilled. 

THE COURT: But, counsel, this kid is out there 
playing football wasn't relying on nothing. You strap 
a helmet on a kid and you put him on the line, and he's 
not relying on the President, he's not relying on the 
Congress, he's not relying on nothing. The only thing 
he is relying on is that guy that's in front of him 
that he's trying to put on his seat. 

MR. BEATTIE: Your Honor — 

THE COURT: And he's not even thinking about — 
he's not even thinking about: Oh my God. I got this 
nice helmet on and I'm relying on the helmet to protect 
me when I hit this guy. 

That probably never entered his mind at all. 

Never. 

MR. PHILLIPS: And that's why. Your Honor, this 
instruction is only provided in the context of special 
relationships that have been established. You know. 

He had a right to depend on the school authorities, 
whoever else were involved in terms of providing a safe 
environment. The question is: Can something like The 
Frank Statement provide the same thing? And I've 

19 

already made the argument to you that it can't, that no 
Court has held that that can be, and that's the problem 
with applying this kind of instruction. 

But, you know, it's sort of water under the bridge 
in terms of where we are. But you are really 
responding to another problem with the application of 
this rule in this case. 

All I can tell you. Your Honor, is that — and I 
briefed this issue extensively to you on the reply for 
summary judgment and on the motion for summary judgment 
on assumed duty when it arose at the conclusion of the 
initial summary judgment practice that you must have — 
and these were just these kinds of cases. Your Honor. 

It wasn't — this wasn't some kind of football player. 
It was these cases using The Frank Statement to try to 
use an assumed duty, and the courts held you need to be 
able to show reliance when the nature of the duty is to 
provide information. 

THE COURT: Counsel for the plaintiff? 

MR. LANE: I think we've been over this ground. 
Your Honor. 

They placed in 400 and some odd papers, they 
disseminated publicly, every statement they made was: 

We put our customer's interest paramount to all others. 
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bottom. 

They didn't do that. And that's the type of thing 
that can establish an assumed duty just like the 
football player can rely upon the organizations taking 
the appropriate regulatory steps to make sure that he 
doesn't get injured. 

THE COURT: Counsel, looking at that statement, if 
you are saying that we're going to have our customer's 
health of paramount importance, if you have assumed 
that duty, does the customer have to do anything? 
Because the customer can't force you — 

MR. PHILLIPS: And that's why — 

THE COURT: That's what you're saying you're going 
to do. You voluntarily said that you are going to put 
their health as a paramount importance. That's what 
you said. You assumed to do that. 

MR. PHILLIPS: Well, I understand. 

THE COURT: Can't they just not do anything with 
the assumption that you are going to do what you said 
you was going to do since you voluntarily assumed to do 
it? 

MR. PHILLIPS: Yeah. Right. Well, Your Honor, 
you and I have complete disagreement whether that 
constitutes a legal duty. But, again, I think that is 
water under the bridge. That is why it says where the 
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duty is alleged to provide information to Ms. Schwarz, 
you must find that she relied upon it. I recognize 
that their allegations include this paramount 
importance on it. I'll just have to deal with that on 
closing argument. Your Honor. I haven't been able to 
persuade you. Perhaps I'll be able to persuade the 
jury on this point. 

The only reason this language is here is because 
there was also a duty to disclose research, which also 
is not in The Frank Statement, but that's another 
thing. Therefore, in this context where there is a 
duty to disclose information, this is required under 
the law. You must show reliance. And that's all I'm 
saying. I'm not saying in every circumstance you need 
to have reliance, and 323 doesn't require it in every 
circumstance. But they have had this component of duty 
to disclose information and concealment. And in order 
to have that, you need to have reliance. 

THE COURT: Well, I think we just might be 
disagreeing on it, counsel. I think we just may have a 
continuing disagreement. Because my thinking is when a 
manufacturer voluntarily assumed a duty, all the 
customers out there don't have to do anything. 

Nothing. They can just have the expectation that the 
person is going to do what they voluntarily said that 

22 

they was going to do. And it doesn't seem to me that 
it makes a difference whether they relied on it or they 
didn't, but they got injured when the person didn't do 
what the person said they was going to do. Seems to be 
the operative — the operative factor that you are 
dealing with. Like most consumers, when we hear 
somebody come out and say: We're going to make the 
Corvair a safe car. 

Okay. Go down there and buy you a Corvair. 
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You're not going to have a safe car. But — 

MR. PHILLIPS: I once had a Corvair. 

THE COURT: Oh, my Lord. Okay, glad you got rid 
of it. 

MR. PHILLIPS: I did. 

THE COURT: Okay. 

Well, what I'm saying, I think the customers 
assume that you are going to do that. And then if they 
get injured and you didn't do that, I think that's 
where the cause of action — 

MR. PHILLIPS: You're absolutely right. Your 
Honor. 

THE COURT: — comes from. 

MR. PHILLIPS: And when you say that all a person 
has to do is to expect, then you are talking about 
reliance. 
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MR. BEATTIE: Yes. 

MR. PHILLIPS: You're talking about reliance when 
you say that. Your Honor. 

And where is the evidence in this case? I mean, 
this is the problem. Where is the evidence in this 
case where Dr. Schwarz had never even heard of The 
Frank Statement, his lawyers put it in the complaint. 

He had never heard of it, his wife has never heard of 
it. Where is Michelle Schwarz's expectation that 
Philip Morris — I mean, that's a pretty profound 
statement. It certainly wasn't something I had ever 
heard of before I got introduced to this litigation — 
that Philip Morris, a tobacco company, is going to keep 
its customer's paramount interest. Well, that means 
stopping selling cigarettes because they're inherently 
dangerous. 

THE COURT: What's what one of the CEO said one 

time. 

MR. PHILLIPS: You're right. And I got to live 
with that. 

But what I'm asking you is, where is the consumer 
expectation that that's what a tobacco company would do 
with respect to a product that has Surgeon General's 
warning on it and had it on it for 35 years? That is 
the whole problem with this business. Your Honor. 

24 

But when you say that you and I are disagreeing, 
you and I are not disagreeing. You do think that a 
consumer does need to have an expectation. And you 
know what? There is no consumer expectation that 
Philip Morris is going to stop selling cigarettes 
because they're dangerous. And that's what this 
language would require. Your Honor. 

THE COURT: But, counsel, can't that be an 
unconscious expectation — 

MR. PHILLIPS: There is a lot of unconscious 
expectations in this case. 

THE COURT: — in the sense of this: If I buy a 

Lexus automobile, I don't have any specific reliance on 
it, but there is a general reliance — 

MR. PHILLIPS: Fair enough. 

THE COURT: — that's in my mind that the Lexus 

automobile, the people that makes that, makes one of 
the most reliable and finest automobiles that you can 
drive. Just an unconscious expectation. 

So when I go down to Lexus and I put my money down 
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and drive one of those vehicles out of there, that 
unconscious expectation is there just because of this 
reputation that they have of the company and the type 
of car they produce. But I don't have any specific — 

I don't have any specific expectation. It's just a 
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general feeling — 

MR. PHILLIPS: I understand, yeah. 

THE COURT: — that I have. 

And they say that: Oh, we deal build a good car 
and our people tell us that we build a good car. They 
like it, and that's something that is sort of accepted 
but not specifically. If you ask me that if I drive 
mine and it doesn't work right, and I'm saying — and 
you're saying: Well, did you ever tell anybody that 
you relied upon that? 

MR. PHILLIPS: All right. 

THE COURT: I didn't tell nobody I relied on it. 

MR. PHILLIPS: I got you. 

THE COURT: I just thought I had a good car. 

MR. PHILLIPS: All right. Can I — 

THE COURT: And I 105,000 miles on it and I have 
never had no problems with it. So I still think I got 
a good car. 

MR. PHILLIPS: So here is my question. Take what 
you just described, and apply that to cigarettes. Just 
do the same thing with me, and come out with a 
reasonable statement. 

THE COURT: All right. 

MR. PHILLIPS: That's what I need because that's 
the connection I need here. Your Honor. 
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THE COURT: All right. 

MR. PHILLIPS: How can you do that? 

THE COURT: So you're saying — 

MR. PHILLIPS: A purchaser of cigarettes — 

THE COURT: So you're saying — 

MR. PHILLIPS: — reasonably expects that the 

cigarettes are going to be safe. 

THE COURT: — are inherently dangerous. 

MR. PHILLIPS: Well, you know, the warnings have 
been on there for 35 years, 36 years. Your Honor. 

What's the reasonable expectation? What's the 
reasonable expectation every single one of us had 
before we came into this Court and starting throwing 
documents at each other. Your Honor. 

THE COURT: All right. Very good. 

Let me read Peterson. Would somebody hand the 
case up to me? Because I've done a lot of talking up 
here and haven't even read the case. That might be 
what my problem is. 

Thank you. 

MR. LANE: That's where it starts. Your Honor. 
There is a lot of facts going on before that. The 
ninth assignment of error. 

THE COURT: All right. Challenge the Court's 
instructions. 
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MR. BEATTIE: Your Honor, if I may hand up to 
you — 

THE COURT: Okay. 

MR. BEATTIE: — this is the Restatement section. 

THE COURT: All right. 
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MR. BEATTIE: I also cite two cases in mine which 
are Dundas and Arney versus Baird. 

THE COURT: All right. I will keep reading. I 
got myself into it now. We'll just take a short break 
here, and the Court will read these cases. 

(pause in proceedings) 

MR. BEATTIE: Your Honor, I don't want to 
interrupt your reading, but your Clerk is going to 
bring you a case called Oregon versus McDonald Title. 

MR. PHILLIPS: No, that is the one — 

MR. BEATTIE: It actually deals with the 
representation. So it's more like this case. 

THE COURT: All right. Very well. I will read 
that, as well. As soon as she gives it to me. 

(pause in proceedings) 

THE COURT: All right, counsel, let's try to get 
going again. 

The Court is having problem trying to decide what 
to do here because the cases given, most of them sounds 
in negligence. Someone was negligent in doing 
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something. They're not talking about fraud. And — 

MR. LANE: Well — 

THE COURT: — and I read the one case about the 

barn situation, and the case states there was no 
evidence that the plaintiff relied upon the 
availability of extinguishers in entering into her 
arrangements with defendant. They're saying there was 
no evidence of reliance of plaintiff entering into the 
special relationship with the defendant. 

Then I read the McDonald versus Title Insurance 
Company of Oregon, and that was an assumed duty case. 
But in that case, it indicates that the allegations 
were that the defendant — that the plaintiff did rely 
upon the statements made by the defendants. So the 
closest case to the assumed duty situation indicates a 
reliance that the negligence cases don't seem to 
require for reliance. And we are sort of doing an 
assumed duty case that seemed to be saying that there 
is some type of reliance, although the school case with 
the kid doesn't seem to say that. So one case points 
toward reliance and one case seems to point to 
nonreliance. 

Basically, I think it said the Court just would 
have followed the rules of the OSSAA. How do I know 
the Court would have followed the rules of OSAA? The 
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Court said they would, so I guess they would have. 

MR. LANE: Your Honor, this instruction was the 
negligence assumed duty instruction. So it's perfectly 
consistent with the cases not requiring any type of 
reliance. You're establishing a duty. The case that 
if reliance comes into play at all is more 
appropriately considered in connection with the 
instruction requested by the plaintiff having to do 
with the failure to disclose in fraud, which was on 
page 26 UCJI 4203. 

So there are two different animals that we are 
working with, and the fact that I don't think reliance 
is an issue in there is because we are talking about 
establishment of a duty for each of that duty, breach 
of that duty. And that is like the football player. 

Now, in the McDonald title case, I believe that 
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the Court, or the case — I haven't read it in some 
time — thought that the Court said that there was no 
duty between the two people in the transaction at all. 
It just didn't exist. One didn't exist one way or the 
other. But when the title company itself made a 
representation, that the hearer relied upon, then that 
was the duty — that established the duty for which 
they could be held liable for. 

So I think there is two different instructions, 
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two different purposes here, two different ways that 
the voluntary assumption of a duty impacts this case 
and how the jury should be instructed. 

MR. PHILLIPS: Your Honor — 

THE COURT: But also, counsel — before you get to 
that — also I should mention the Dundas versus Lincoln 
County, 48 Or. App. 1025, one who undertakes 
gratuitously, offer consideration to render services to 
another which he should recognize as necessary for the 
protection of the other person or things, is subject to 
liability to the other person for physical harm 
resulting from his failure to exercise reasonable care 
to perform his undertaking. 

That seems to be saying that once you accept the 
duty, we quit looking at the person that the duty was 
owed to. We look at whether or not you followed 
through with reasonable care to carry that out. And if 
you didn't exercise reasonable care to carry it out, 
you are responsible to any physical harm to that 
individual or to anything, its seems to be saying. 
That's what I'm reading out of the case right here. 

MR. PHILLIPS: Can I be heard? We've been going 
around on this a long time. 

THE COURT: Certainly. Right. 

MR. PHILLIPS: There are two ways that you can 
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establish causation under section 323. 

THE COURT: That's what we're doing. 

MR. PHILLIPS: You can show it through reliance, 
or you can show it through putting the plaintiff in a 
situation of increased harm, okay? So it's not the 
difference between fraud and negligence. Those are the 
two alternatives under section 323. 

So the only question we're talking about right now 
is: What is the appropriate analysis in a situation 

just like the McDonald case where they didn't have a 
responsibility, but they said something? Just like 
Philip Morris didn't have a responsibility under Your 
Honor's rulings, but it said something in 1954. And in 
that situation, you do, just like in the McDonald case, 
you must have reliance. You must show that 
Mrs. Schwarz heard it, depended upon it in her daily 
activities, in some either implicit or explicit way, 
relied upon the representation that Philip Morris was 
going to hold paramount the interests of its consumers 
and never sell a cigarette that was harmful. And 
that's where we run into a problem. 

They run into a problem. Your Honor, because the 
evidence is never going to support that. But that's 
what the law requires, that you must have — you must 
have — the connection between the representation and 
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the injury to the plaintiff. And the only way you get 
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there with respect to information that's been provided 
is through reliance. 

THE COURT: All right. We'll just look at 
something, counsel. You're right. I'm glad you 
brought me back to the Restatement, section 363. 

That's what I was reading. 

But it said: From his failure to exercise 
reasonable care to perform an undertaking if (A) his 
failure to exercise such care increases the risk of 
such harm. Then you get into the disjunctive, "the". 
The harm is suffered because of the other's reliance 
upon the undertaking. 

Plaintiff in this case does not have to carry both 
prongs of this Restatement. They can rely on either 
one. 

MR. PHILLIPS: Only — 

THE COURT: They can rely on (A), if the failure 
to exercise due care increased the risk of the harm 
without any reliance. Or they can go under (B), the 
harm suffered was because of the other's reliance on 
the undertaking. So it gives them an out. 

MR. PHILLIPS: It gives them an option, except — 
and we're right back to where my instruction was. Your 
Honor. Where the duty that is alleged is to provide 
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information, the only option is reliance because you 
can't articulate, just as did you with your Lexus 
example, you cannot articulate a connection between the 
assumption of the duty and injury in that connection 
without reliance. And that's the only point of the 
instruction, that where the duty — the assumption of 
the duty is to provide information to someone, then you 
really are in no different a situation. 

THE COURT: All right, counsel. Let's back up. 

MR. PHILLIPS: Okay. 

THE COURT: It was more than information. We were 
looking at The Frank Statement. It said: The health 
of our consumers is of paramount importance. Now, the 
health of your consumers is more than just giving — 

MR. PHILLIPS: And that's — 

THE COURT: — is more than — 

MR. PHILLIPS: I agree. 

THE COURT: — is more than just giving 
information. 

MR. PHILLIPS: I agree. Your Honor. And we've 
been there. And that's why I told you where the duty 
is alleged to provide information, because when you 
look at their count, it includes a duty to disclose 
research. That's providing information. So I'm not 
saying here — and you can see from the proposed 
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instruction — I'm not saying that, you know — I 
obviously vigorously disagree that that statement is a 
duty. But putting that to the side, I'm not saying 
that it has to be reliance for any claim. I'm saying 
that where the duty is to provide information, it 
must — you must show reliance, just as the McDonald 
case says. And that's all I'm saying. I'm not trying 
to say you have to show reliance under any possible 
theory of special duty, but you do in that situation. 
And this complaint does have one of those situations. 

THE COURT: Counsel, what is your response to 

that? 
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He is saying two the Court should look at what 
your allegations are, which is provide information. 

And providing information would be something that if 
someone is going to be injured from the lack of that 
information, that there would be a need to show that 
she had relied on getting that information. 

MR. LANE: I think we go back to the Peterson case 
where there was no information adopted, disclosed, 
disseminated, put down to the coaches, the staff or the 
players, and they were entitled to rely upon that 
breach of that assumed duty. So there is information 
that clearly formed the basis of that duty that was 
never related down to the player who was able to take 
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advantage of that duty owed. So I — I — 

THE COURT: So you're saying that the player could 
not have relied upon the information because the 
information was never given to him. 

MR. LANE: There could never be reliance in that 

case. 

MR. PHILLIPS: But the situation that I 
described — and I think we're going around in circles. 

MR. LANE: Yeah. 

MR. PHILLIPS: — is, obviously, in order for 
someone Michelle Schwarz to be injured, she had to have 
depended upon that promise. In order to depend on that 
promise, she must have depended upon the disclosure of 
information in her life. In other words: I, Michelle 
Schwarz, have decided to smoke because Philip Morris in 
1954 said it would disclose research which it 
obviously, in fact, did not do — but that's their 
allegation — and, therefore. I'll go about smoking 
without fear of any injury to myself because I know 
that if they come up with some research, they'll 
disclose it to me. 

That's what you need to have for the connection. 
And that's why that sentence is appropriate given the 
nature of their negligence allegation in the case. 

MR. BEATTIE: One last. 
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Peterson isn't an information case. It's failure 
to regulate case. OSAA didn't regulate plaintiff, 
didn't regulate the Multnomah County schools, didn't 
regulate the guy who hit plaintiff. It assumed that 
duty, and it did a bad job of it. It wasn't a matter 
of just giving information. I was a matte of actually 
controlling the conduct of third parties. 

MR. LANE: And Philip Morris didn't owe anybody 
anything, and yet it actually stated publicly and 
disseminated throughout the United States for years 
that: We would quit doing business, that our 

customer's interests are paramount, that we would do 
research, we would get to the bottom of any health and 
smoking related controversy and disclose that 
information to the public. 

That's the duty they assumed. 

THE COURT: All right, counsel for the defense. I 
have heard your arguments, and they are reasonable. 

But certainly they are arguments that reasonable minds 
can differ on. And I'm going to differ with you, and 
I'm going to find out that she didn't have to rely upon 
that duty that was voluntarily assumed by Philip 
Morris, and I'm finding that under 36 — Restatement, 
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THE COURT: 323. 

MR. PHILLIPS: 323. 

THE COURT: Sub A. 

MR. PHILLIPS: Yeah. 

THE COURT: And now I'm taking the sub A and I am 
not going to sub B. 

That will be the Court's ruling. 

MR. PHILLIPS: Well — 

THE COURT: So that will come out. 

MR. PHILLIPS: I think that — well, let's go to 
their instruction, then, it seems to me. 

No, let's go to yours. 

MR. LANE: Well, I would — you can withdraw this 

one. 

MR. BEATTIE: We're not withdrawing it. 

MR. PHILLIPS: Do you want to adopt it now? 

MR. LANE: Well, I was working from it and taking 
out to get there. Do you want me to start with yours? 

MR. PHILLIPS: Let me start with yours. 

THE COURT: All right. 

MR. PHILLIPS: In light of your ruling. Your 
Honor, there is only two things I would change to their 
instruction. I would not add — in addition to common 
law negligence. That's not necessary. 

A manufacturer may voluntarily assume a duty to 
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act. If you find that defendant Philip Morris 
voluntarily assumed a duty to act, it should be with 
respect to Merit cigarettes sold after February 11, 

1990 — there is still a negligence count, we still 
have a products liability statute of repose. Your 
Honor — through its statements, publications or 
conduct, et cetera. 

And then at the end, I think, Mr. Lane had 
something similar: If such contact caused such injury 
to Michelle Schwarz. 

You need the causation, as well. 

THE COURT: Right. 

MR. LANE: And my only observation to that goes 
back to where the Merit cigarette sold after 1990 
should be placed. They can assume a duty to act 
through statements, publications or conduct prior to 
that time, but I would agree the cause — so that the 
back end of the instruction — reasonable care and 
completion of its assumed undertaking is a cause of 
Michelle's conduct from the cigarette smoke, the Merit 
cigarette smoked after 1990. 

MR. PHILLIPS: We've been down this path. It's 
not just the cause. You need to show the duty existed 
in 1990, you need no show it was not performed in 1990, 
and you need to show it was caused. You can certainly 

39 

put in evidence from beforehand, which the Court has 
allowed him to do — 

THE COURT: We will do it that way, counsel. 

MR. PHILLIPS: So you're adopting my language 
then. Your Honor? 

THE COURT: I'm adopting your language. 

MR. PHILLIPS: All right. Why don't you give him 
the language. 
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THE COURT: Counsel, I got to be even-handed here. 
When I rule against one for a while, I got to rule 
against the other one for a while — 

MR. PHILLIPS: I think I still am — 

THE COURT: — that way I make everybody upset, 
and then we move it on when we do that. 

MR. PHILLIPS: I think I still have a tab with 
you. Your Honor. 

THE COURT: All right. All right. 

MR. PHILLIPS: Do we have anything else, Richard? 
THE COURT: Are we through with the instructions? 

I just hope somebody says we are. 

MR. LANE: Do it slow. 

MR. PHILLIPS: Do it neatly. 

THE COURT: Because what I would like to do is run 
through the exhibits so we can start closing at 1:30. 
MR. PHILLIPS: Yeah. Me, too. Me, too. Your 
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Honor. 

MR. LANE: This is the last one submitted as part 
of plaintiff's package. 

THE COURT: All right. 

MR. LANE: It's the corollary to the question that 
we looked at on the verdict form. 

If they answered yes to the voluntarily assumed 
duty, then you would have an obligation to disclose. 

And their silence or failure to disclose would be a 
false representation. 

So it requires them to say yes to the question 
about the assumed duty, and then it just gives them 
instructions about the affect, impact, on the fraud 
representation or false representation. 

MR. PHILLIPS: Do you have it up there? 

MR. LANE: It's up there. 

MR. PHILLIPS: Can I just respond to it? 

MR. LANE: Sure. 

THE COURT: 203. Yes, counsel. 

MR. PHILLIPS: The only things that I would add 
would be cosmetic. Your Honor. 

THE COURT: All right. 

MR. PHILLIPS: I would propose if you find Philip 
Morris voluntarily assumed a duty to disclose to 
Michelle Schwarz, defendant must disclose to Michelle 


41 

1 Schwarz — not the plaintiff, I think that's a little 

2 confusing there — all material matters of which 

3 defendant has knowledge. Accordingly, silence or 

4 failure to disclose a material matter may be a false 

5 representation. 


6 


So 

with those 

changes, 

given your rulings. 

7 


THE 

COURT: All right. 


8 


MR. 

PHILLIPS: 

Did you 

get those Richard? 

9 


THE 

COURT: We 

just put 

Michelle Schwarz in for 

10 

the 

plaintiff, and 

then that 

would be acceptable. 

11 


MR. 

PHILLIPS: 

Duty to 

disclose to Michelle 

12 

Schwarz 

and then subsequent 

— 

13 


MR. 

LANE: Duty to disclose. 

14 


MR. 

PHILLIPS: 

Is that 

it on the instructions. 

15 

then 

. 




16 


MR. 

TAUMAN: I 

believe 

so. He is the instruction 

17 

guy. 





18 


MR. 

PHILLIPS: 

When do 

I get to prepare my closing 

19 

argument 

, Your Honor? 
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THE COURT: Do you want to do a closing? 

MR. PHILLIPS: Well, Wobbrock and Dumas are out 
there working on their closings, and I'm sitting here. 

MR. LANE: Your Honor, that completes the 
instructions. 

THE COURT: What I am going to need is someone to 

42 

have to give the Court a couple of copies, one clean 
copy for the jury and one copy for the Court for its 
working copy. And it will need to be shared by other 
counsel, a quick review of it, and tell the Court — 
not that you agree with it — but that it complies with 
the Court's rulings. 

MR. PHILLIPS: What I would recommend. Your Honor, 
is that we delegate Mr. Lane and Mr. Beattie to get 
together during the lunch hour — 

THE COURT: They have been so delegated to instead 
of eating lunch, they should work through their lunch 
break. I have so delegated them and given them that 
authority. 

MR. PHILLIPS: Thank you. 

THE COURT: In fact, if they want to grab a 
sandwich while they're working, that's permissible. 

MR. LANE: I appreciate the duty to confer. I 
will take a rough shot at it. 

MR. PHILLIPS: You can share with him during the 
lunch hour. Maybe you can get together and do it 
together because I don't want to have to wait at 1:30. 

MR. LANE: No, sir. 

THE COURT: Very well. 

All right. Exhibits? 

MR. PHILLIPS: These exhibits. 

43 

THE COURT: Plaintiff. Let's start with 
plaintiff. 

MR. PHILLIPS: Well — 

THE COURT: Plaintiff, do you have all of your 
exhibits in? 

I don't think plaintiff has all their exhibits in. 

MR. TAUMAN: No, we do not. 

THE COURT: At least Ms. Murphy — where is Ms. 
Murphy? 

MR. TAUMAN: Oh-oh. 

THE COURT: Where did she go. 

MR. MCMICHAEL: She's in the jury room. Judge. 

THE COURT: Oh, she's in the jury room. 

MR. TAUMAN: Do we want to retrieve her, or do we 
go ahead? 

THE COURT: I need her because — 

MR. LANE: Should we start with John? 

THE COURT: — I want somebody with documentation 
saying that all of these exhibits are in. And I 
thought that we — you had more exhibits in. 

(to the Judicial Assistant) We're looking for 
Lynn. I think she went in the jury room. 

JUDICIAL ASSISTANT: Lynn? 

THE COURT: Yeah, as quick as possible so we can 
start working on instructions. 

44 

JUDICIAL ASSISTANT: Okay. 

THE COURT: Because my thinking, counsel, is that 
you have more exhibits that the Court accepted than the 
Clerk, for some reason. So we need to try to get this 
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issue. 

MR. TAUMAN: Yeah. That's — 

THE COURT: — cleared up. 

(Ms. Murphy enters the courtroom) 

THE COURT: Ms. Murphy, we want to try to start on 
the instructions, and I was telling counsel for the 
plaintiff that my thinking was that they had — I had 
— the Court had accepted more of their exhibits than 
you think I have accepted. So why don't you tell them 
what exhibits you think that the Court has accepted. 

MR. TAUMAN: If I may, while Ms. Murphy is looking 
for that, or is going to say that, my very firm and 
definite recollection is that we spent the Tuesday 
before our last witness, and we allowed them — or they 
were allowed to make their motion for directed verdict 
at the time — to — that we spent that day where we 
were down in terms of witnesses going through 
plaintiff's exhibits. And I stood up and I moved into 
evidence all of plaintiff's exhibits. 

MR. PHILLIPS: Except for those which had been 
excluded. 
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MR. TAUMAN: Correct. I didn't want to go back 
and revisit rulings that had already been made. That's 
correct. 

So all of the plaintiff's exhibits on our exhibit 
list have been moved into evidence. Mr. Phillips 
initially said that he wanted to make some objection, 
made a few objections based on hearsay within hearsay. 
And then whether it was just being worn down or the 
nature of the rulings, stopped making those objections, 
and that's where we ended. And I think the rules are 
when an exhibit is offered, if an objection isn't made, 
then they're received into evidence. 

So my recollection corresponds to the Court that 
all exhibits, except those that have been specifically 
ruled during the course of the trial to be excluded — 
or pretrial excluded are in evidence. And we've been 
operating under that assumption. 

We have had additional exhibits that have been 
generated since that time, which I am prepared to offer 
today, and discuss. I don't think there will be much 
in the way of objections. But I can't — I can't take 
both parts of this discussion. 

MR. PHILLIPS: Your Honor, my recollection is very 
similar to Mr. Tauman's. The only thing I would 
correct in his statement is that, obviously, we made 

46 

objections. We stood on the objections. But once the 
Court made rulings and indicated its pattern, I 
appreciated that, I reported to the Court the next day 
that there were no other specific ones I wanted to call 
to the Court's attention. 

So I think that Mr. Tauman is right, that subject 
to the specific exhibits excluded, subject pretrial and 
during trial, that the Court — and subject to the 
objections that were made that have been preserved, 
those documents, my assumption, were in. 

THE COURT: All right. 

And counsel for the plaintiff, do you have a list 
of the exhibits that you think is in? 

MR. TAUMAN: We do, with the exception that it 
needs some fine-tuning that I'll have to get together 
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with Ms. Murphy to do. I have been promising her this 
for many days now. It's basically our exhibit list 
with those that — that are excluded. And we have 
actually withdrawn — 

THE COURT: Some. 

MR. TAUMAN: — some that they have objected to; 

for instance, the economic financial documents that 
Your Honor sustained their objection and asked that 
they be redacted. We are actually withdrawing those 
exhibits entirely. 
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MR. PHILLIPS: They just withdrew those because 
they didn't want all the information about contingent 
liability. Your Honor. Not that much magnanimity, let 
me tell you. 

MR. TAUMAN: It was once they were redacted — 

THE COURT: You mean that — 

MR. TAUMAN: — there was like two sentences on 
one page. 

However, to make our life more complicated, we are 
offering two additional exhibits that I have already 
tendered to Mr. Phillips. One is a packet of Philip 
Morris documents which we just discovered within the 
last couple of days. And I do note that now that I 
actually take a look at this, there is at least one 
document that has some litigation redaction that we're 
going to need to do. I didn't even notice it until I 
just looked at it. 

But other than the redaction due to litigation — 
and I should correct what I said. They're not all 
Philip Morris documents. Some are from the website of 
TI. 

So it's a packet of documents that we're offering, 
and those are labeled 2038. I offer them as a packet 
because they're a letter dated April 15, 1968, on TI 
institute letterhead with a PM Bates number. 
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MR. PHILLIPS: Is that a Philip Morris number? 

MR. TAUMAN: Ah, it shouldn't be, but it starts 
with 69. 

MR. PHILLIPS: It is not a Philip Morris document. 

THE COURT: Are we talking about the TI document? 

MR. PHILLIPS: No, it's another document, another 
company's document. 

MR. TAUMAN: I'm sorry. 

The third — the fourth and fifth pages have the 
Bates numbers that are neither TI nor PM, and we will 
withdraw those from the packet. 

And I apologize to both counsel and the Court. 

THE COURT: Those should come out. 

MR. TAUMAN: So this is the fourth and — page 
four and five of this packet. I'm physically 
withdrawing them right now. So we would offer that. 

MR. PHILLIPS: Well, Your Honor, I mean — it's 
about this True article. There hasn't been any 
testimony on that. I mean, "just discovered". It's 
1968. It's been on the website for four years. I 
mean, come on. There's no reason to put this document 
in the record at this point. Your Honor. It doesn't 
have any testimony or any context for the jury 
regarding when. 

THE COURT: Except one thing, counsel. I am 
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assuming that on the website there are many, many, 
many, many documents and pages. And probably for 
someone to just sit down and put in a specific case, 
the relevant documents of that case is really a huge 
undertaking and would probably take a long time. So I 
can kind of see where they could see something — what 
I said earlier — you might discover something as 
you're going along, the trial is going, you might find 
it. But I'm assuming that they are going to tie it up. 
It's no good to throw a piece of document at a jury and 
you haven't had any evidence or anything tying it to 
anything that the jury has heard. 

MR. PHILLIPS: Well, you know, if I had known this 
was going to be part of the record, I might have been 
able to put a witness on on this issue. 

THE COURT: What is the issue we're talking about? 

MR. PHILLIPS: I don't know. It looks like the 
usual inflammatory stuff about an article that was 
written, you know, and that someone ghost wrote it for 
something or other and so forth. 

THE COURT: Let me see a copy of it. 

MR. PHILLIPS: They don't need this for their 
case. Your Honor, and these documents have been around 
for a long time. 

MR. TAUMAN: Let me hand up a copy. 
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MR. PHILLIPS: And there is an industry associated 
with reviewing these documents. They know the 
documents better than we do. There's nothing hard 
about it. 

MR. TAUMAN: Let me hand up — 

THE COURT: All right. I have one now. 

Ms. Murphy gave me one. 

MR. TAUMAN: I — I'm sorry. 

Let me just mention that one of our exhibits, 
existing exhibits, is the True article that is 
discussed in here, so that it has been in evidence 
without objection from Day One, was admitted into 
evidence, and I can give you that Exhibit Number, 
assuming I can find it. 

(pause in proceedings) 

MR. PHILLIPS: I want to get to my exhibits, too. 
Your Honor. 

THE COURT: All right. All right. I understand, 
counsel. I'm reading as fast as I can. 

(pause in proceedings) 

THE COURT: All right, counsel. 

The Court is going to admit this document with the 
redaction of the pages that should be out. And also 
any — anything from the legal representative. 

MR. TAUMAN: We will do that redaction. Your 

51 

Honor. 

THE COURT: Thank you. 

The Court will accept 2038. 

MR. TAUMAN: And the second document is the 
defendant's — defendant Philip Morris Incorporated 
supplemental response to plaintiff's second request for 
admissions, labeled Plaintiff's Exhibit 2039. We would 
offer that into evidence. 

And, in fairness, I did tender this to 
Mr. Phillips, and I believe he has an objection. 

MR. PHILLIPS: Well, Your Honor, if he's going to 
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tender that, he's going to tender the entire document 
for completeness sake. What he did was he tendered the 
supplemental responses without any of the objections 
which we argued about for half a day, it seems to me. 
You've got to do the whole thing. You've got to have 
everything that why Philip Morris said why it could or 
could not admit. You don't just have the sound bites. 
You got to do everything. 

So if you are going to put the response for 
requests for admission, you got to have the responses 
in full available for the jury. 

MR. TAUMAN: And we have no objection if the 
defendant wishes to offer that as an exhibit. 

MR. PHILLIPS: No, I'm not going to do it that 
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way. Your Honor. If they are going to do it, they need 
to do it for completeness. I am not going to do work 
for them at this point. 

THE COURT: Which exhibit is that, counsel? 

MR. TAUMAN: 2039 is the exhibit number. 

THE COURT: All right. If you want to get that 
in, you have to introduce the whole document, counsel. 

MR. TAUMAN: Well, this is a stand-alone document. 
I mean, there's nothing missing from this document. It 
goes from page one to page whatever the last is. 

MR. PHILLIPS: It says Supplemental Responses, and 
it incorporates the objections. 

He knows what we're talking about. Your Honor. 

The objections are what we're talking about, and that's 
what we're responding to. 

THE COURT: Let's let the jury look at the 
objections, counsel. 

MR. TAUMAN: Okay. 

THE COURT: I don't know what they're going to do 
with them, but they will see them. 

MR. TAUMAN: We will add this to 2039. And 
assuming that once they're added, they'll be received. 

THE COURT: They will be received. 

MR. TAUMAN: Thank you. Your Honor. 

And, now, in terms of exhibits that I don't 
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believe that we have moved into evidence, and I'm 
taking those following the numbers from our exhibit 
list, most of these are demonstrative in nature, and — 
but there are some substantive. 

MR. PHILLIPS: I feel a little bit like I'm 
getting rained on on my parade. Your Honor. It was the 
defendant's turn to do these exhibits, not the 
plaintiff's. We hadn't closed our case, yet, and these 
are sitting around for four days trying to get in. 

THE COURT: We're in the forgetting about you 
counsel. 

MR. PHILLIPS: I feel I may not get a sandwich for 
lunch, either. 

THE COURT: None have us may get one, counsel. 

MR. TAUMAN: I think these will go quickly. In 
fact. I'll bring these up here, and Mr. Phillips and I 
can look at these together. 

476 is a demonstrative exhibit. 

MR. PHILLIPS: Are you representing that all of 
these were shown, then? 

MR. TAUMAN: Yes. Yes. 

MR. PHILLIPS: Okay. 
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23 

MR. 

TAUMAN: 

That's correct. 

24 

MR. 

PHILLIPS 

!: No objection. 

25 

MR. 

TAUMAN: 

All right. 
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1 

THE 

COURT: 

Go ahead, counsel. 

2 

MR. 

TAUMAN: 

476, there is no objection. 

3 

THE 

COURT: 

476 accepted. 

4 

MR. 

TAUMAN: 

477 . 

5 

MR. 

PHILLIPS 

I: Again, was shown to the jury? 

6 

MR. 

TAUMAN: 

Correct. 

7 

MR. 

PHILLIPS 

!: Go ahead. 

8 

THE 

COURT: 

Accepted. 

9 

MR. 

PHILLIPS 

I: All these? 

10 

MR. 

TAUMAN: 

Yes. 

11 

MR. 

PHILLIPS 

I: These are just demonstratives that 

12 

were shown to witnesses, and you're just asking formal 

13 

admission of them? 

14 

MR. 

TAUMAN: 

Exactly. 

15 

MR. 

PHILLIPS 

I: Just go through the list. 

16 

MR. 

TAUMAN: 

478 . 

17 

THE 

COURT: 

All right. Accepted. 

18 

MR. 

TAUMAN: 

480. 

19 

THE 

COURT: 

Accepted. 

20 

MR. 

TAUMAN: 

481. 

21 

THE 

COURT: 

Accepted. 

22 

MR. 

TAUMAN: 

482 . 

23 

THE 

COURT: 

Accepted. 

24 

MR. 

TAUMAN: 

483. 

25 

THE 

COURT: 

Accepted. 
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1 

MR. 

TAUMAN: 

484 . 

2 

THE 

COURT: 

Accepted. 

3 

MR. 

TAUMAN: 

485. 

4 

THE 

COURT: 

Accepted. 

5 

MR. 

TAUMAN: 

486. 

6 

THE 

COURT: 

Accepted. 

7 

MR. 

TAUMAN: 

487 . 

8 

THE 

COURT: 

Accepted. 

9 

MR. 

TAUMAN: 

488 . 

10 

THE 

COURT: 

Accepted. 

11 

MR. 

TAUMAN: 

489. 

12 

THE 

COURT: 

Accepted. 

13 

MR. 

TAUMAN: 

490 is an organizational chart. 

14 

MR. 

PHILLIPS 

i: I thought we objected to this 

15 

because . 

it dealt 

with a whole bunch of other companies. 

16 

I can't : 

recall the context. 

17 

Was 

this shown to the jury? 

18 

MR. 

TAUMAN: 

This was shown to the jury. 

19 

MR. 

PHILLIPS 

I: If it was shown, it was shown. 

20 

THE 

COURT: 

Accepted. 

21 

MR. 

TAUMAN: 

491 is another organizational chart. 

22 

Research 

and Development. 

23 

MR. 

PHILLIPS 

!: Okay. 

24 

THE 

COURT: 

Accepted. 

25 

MR. 

TAUMAN: 

492, another organizational chart. 
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1 

THE 

COURT: 

Accepted. 

2 

MR. 

PHILLIPS 

1: Okay. Unless I say anything, just 

3 

keep going. 


4 

MR. 

TAUMAN: 

Okay. 

5 

Okay. 493, 

another organizational chart. 

6 

THE 

COURT: 

Accepted. 

7 

MR. 

TAUMAN: 

494, applied research organizational 
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chart. 

THE COURT: Accepted. 

MR. TAUMAN: 495, another applied research 

organizational chart. 

THE COURT: Accepted. 

MR. TAUMAN: 496, another organizational chart 
applied research. 

THE COURT: Accepted. 

MR. TAUMAN: 497, yet another organizational 
chart, research and extramural studies. 

THE COURT: Accepted. 

MR. TAUMAN: 498, another organizational chart. 

THE COURT: Accepted. 

MR. TAUMAN: 2001 — or, excuse me — 2002, is a 
document that Dr. Farone brought in, I believe, that's 
already been accepted into evidence. 

THE COURT: All right. 

MR. PHILLIPS: I do, too. 
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THE COURT: All right. Accepted, if not. 2002. 

MR. TAUMAN: We skipped some numbers along the 

way. 

2003 is a demonstrative used by the economic 
witness. 

THE COURT: Accepted. 

MR. TAUMAN: 2014 is another exhibit used by 
the — our economist. 

THE COURT: Accepted. 

MR. TAUMAN: 2018 is the — and 2019 — excuse me. 
2000 — I got these out of order. 

2017 — 2016, 2017 and 2018, I believe, are 
exhibits to which Mr. Phillips is stipulated, the vital 
statistics tables. 

THE COURT: Accepted. 

MR. TAUMAN: 2020 is the Benowitz article, which I 
believe there was no objection to. 

THE COURT: Accepted. 

MR. TAUMAN: 2022 is a Philip Morris document 
which was used with Ms. Lund. 

THE COURT: Counsel, did you get that? 

MR. PHILLIPS: I'm sorry. I'm sorry. I'm 
multitasking here. 

THE COURT: It was used with Ms. Lund. 

MR. PHILLIPS: Right. 
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THE COURT: Accepted. 

MR. TAUMAN: 2023 was another Philip Morris 
document, mission statements, that was used with 
Ms. Lund. 

THE COURT: Accepted. 

MR. PHILLIPS: Are you going to take these 
Post-its and so forth off? 

MR. TAUMAN: Yes. 

THE COURT: All right. Accepted with that 
amendment. Post-its off. 

MR. TAUMAN: 2024, another on Merit promotion used 
with Ms. Lund. 

THE COURT: Accepted. 

MR. PHILLIPS: Okay. 

MR. TAUMAN: 2025, a Philip Morris document. I 
believe I was used with Ms. Lund about youth smoking. 

THE COURT: Accepted. 

MR. TAUMAN: Oh-oh. I have a note here that 
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Wobbrock took some of these out of here, 
to have to see where they are. 

THE CLERK: Can we go back to 2025? 

At the time, I had written down it was a draft of 
a speech of — 

MR. TAUMAN: Yes, and that's what it is. That's 
exactly what it is. 

59 

THE CLERK: All right. 

MR. TAUMAN: I'm going to skip a couple and, 
hopefully, we'll have these for you. 

2027 is another document we used with Ms. Lund. 

THE COURT: Accepted. 

MR. TAUMAN: 2028 is another document we used with 
Ms. Lund from the office of California Attorney 
General. 

THE COURT: Accepted. 

MR. TAUMAN: 2029 and 2030 are the photographs 
that we offered into evidence this morning. 

THE COURT: We accepted those this morning. 

MR. TAUMAN: And 2031 is — that's a good 
question. Oh, this is a mission statements also that 
we used with Ms. Lund of a Philip Morris document. 

THE COURT: Accepted. 

MR. TAUMAN: And I believe that that's it, other 
than I have a note here that 2010, 11 and 12 and 2026 
are in the possession of one Lawrence Wobbrock. And I 
will endeavor to get those back here. I don't 
believe — I believe they were demonstrative exhibits, 
but I will confirm that and have that back. 

Do you have a record of that? 

THE CLERK: 2026 was also a draft of a speech by 
Nancy Lund. 
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MR. TAUMAN: Okay. 

MR. PHILLIPS: What are 2010 through 12? 

THE CLERK: 2012. 

THE COURT: She had two speeches. I know there 
was one — no, no, there was two occasions. 

THE CLERK: Two. 

THE COURT: One, I think, was a speech she made, 
and one was something she — they should come in. 

THE CLERK: 2012 is a pie chart of Philip Morris 
revenue. 

MR. TAUMAN: Yes, 2000 — yes, I remember what he 
took out. They're demonstrative exhibits we used with 
the economist. 

THE COURT: They objected — 

MR. TAUMAN: Exactly. 

THE COURT: — but the Court allowed them. 

MR. TAUMAN: Yes. 

THE COURT: So 2012 will come in, and we just need 
to find them. 

Does that complete your exhibit list? 

MR. TAUMAN: That does. Your Honor. 

THE COURT: All right. 

Now, Ms. Murphy, what do you show? Do you show 
that we have all of his stuff in? 

THE CLERK: It is now. 

61 

THE COURT: All right. 

THE CLERK: But there was still some other 
exhibits that you had used that were not offered or 
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accepted. For instance, the Albertson's receipt tape. 

MR. PHILLIPS: I wanted to offer that. I've got 
it right here. 

THE COURT: I thought somebody offered it. 

MR. TAUMAN: Yeah, we had offered that. 

THE COURT: I thought somebody had offered that. 

MR. PHILLIPS: It actually hasn't been offered, 
but I would offer it. I wanted to offer it. I would 
stipulate it be admitted. 

THE COURT: What is the number? I thought someone 
offered it. 

MR. PHILLIPS: My record said it didn't, but 
there's why I made one for today. 

THE CLERK: 2035. 

THE COURT: 2035. 

MR. PHILLIPS: Do you have it, Ms. Murphy? 

MR. TAUMAN: I do not have it here. 

MR. PHILLIPS: I have one — I do have. I have 
PX 2035. I have it, yeah, and I wanted to admit it. 

THE CLERK: But I don't have a copy of it. 

MR. PHILLIPS: I can give you one. 

THE COURT: I had one up here somewhere, but I 
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can't find it right now. 

Oh, here. Here is one right here. I just have a 
copy right here. 

MR. PHILLIPS: Here it is right here. 

THE COURT: And if you get his — 

MR. PHILLIPS: I've got extra copies. 

MR. TAUMAN: We made need one ourselves. 

Thank you. 

THE CLERK: And then — 

MR. PHILLIPS: That's admitted then? 

THE COURT: Yes. Admitted. 

MR. PHILLIPS: Okay. 

THE CLERK: There are all the drawings and graphs 
and sketches by Dr. Benowitz. 

MR. TAUMAN: Oh, yes. These were charts that are 
probably still up here. 

MR. PHILLIPS: No, Larry took them home. 

THE CLERK: He took those down. 

MR. TAUMAN: Oh. 

These were offered for — as demonstrative 
exhibits, and I don't believe there was any objection. 
So I — 

THE COURT: Do you know what numbers those are? 

MR. TAUMAN: I would have to rely — 

THE CLERK: 470, 471, 472, 473 were all drawings 
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by Dr. Benowitz. 

THE COURT: 470? 

THE CLERK: Right. 470 — 

THE COURT: 471 — 

THE CLERK: 472, 473. 

THE COURT: 72 and 73. Those are Dr. Benowitz 
drawings marked as demonstrative evidence when he was 
explaining his testimony. Those will be accepted. 

MR. PHILLIPS: Can we do these while we're on that 
subject? 

THE CLERK: Four seventy — 

THE COURT: No, why don't we just get these done, 
and then go straight through with yours. 

MR. PHILLIPS: All right. 
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THE CLERK: 474 is the large board that has not 
been offered and received. 

MR. TAUMAN: We will withdraw that one because we 
have the eight and a half by 11 that has been received. 

THE COURT: All right. 474 withdrawn. 

MR. PHILLIPS: I might like to use that in 
closing, though. 

MR. TAUMAN: It will be here. 

MR. PHILLIPS: It will be here, okay. 

THE CLERK: And then 475 I don't have particular 
what it is, but it was something that was written on 

64 

the easle paper. 

MR. TAUMAN: Yes, it was. I have it listed as a 
forced brand switching, and I have a feeling it was — 
it says specifically that, and then voluntarily 
switching. It was a demonstrative that I believe 
Mr. Wobbrock actually was in his handwriting, but it 
was a demonstrative evidence handwritten poster. 

THE COURT: 475 accepted. 

Counsel, if we have completed your exhibits, some 
time over lunch somebody needs to take a quick look and 
see if you have some exhibits in your hand — 

MR. TAUMAN: Yes. 

THE COURT: — that hasn't been introduced before 
in Court and see if we just inadvertently overlooked 
those, or whatever. Otherwise, the Court is assuming 
right now that we have all of the plaintiff's exhibits 
that you requested, except for the one the Court ruled 
against you on. 

THE CLERK: Mr. Tauman, there was another one on 
easle paper, 2021, and it was something whether 
16 milligrams tar and Benson & Hedge also. 

MR. TAUMAN: Yes. I recall that. I don't — I 
don't have it here, but it was a purely demonstrative 
exhibit. 

THE COURT: Exhibit 2021 will be accepted. 
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It is counsel's responsibility to get all the 
exhibits to the clerk. 

MR. TAUMAN: Yes. And we will do that right after 
lunch. Your Honor. 

THE CLERK: And then 2039 you said you were 
waiting. 

MR. TAUMAN: No. That — I think that was — that 
was the one today? 

THE CLERK: That was just now, these last two. 

MR. TAUMAN: Yeah. We were — under the Court's 
direction, 2039, the original request for — or the 
original responses, requests for admissions, are going 
to be appended to the supplemental. 

THE COURT: Right. And that was accepted. 

THE CLERK: Okay. All right. 

MR. TAUMAN: Anything more? 

THE CLERK: Did I just ask you about 2019, didn't 
I, the easle page. I have it titled "Next". 

MR. TAUMAN: I don't think you asked me about 
that, but I — unfortunately, I don't have the posters 
that Mr. Wobbrock has, but I'll have those right when 
we start. 

THE COURT: That's 2019. 

THE CLERK: Right. 

THE COURT: All right, that will be accepted. 
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THE CLERK: And 2001 I also have as marked. I 
don't have anything titled there. I don't know what it 
was. 

MR. TAUMAN: No, I don't have that marked, either. 
But you're saying we did have one? I will look. I 
suspect that if it's not marked, and we don't have a 
title for it, it's one of the doodlings that 
Mr. Wobbrock did, and we'll have that at lunch or 
formally withdraw it. 

THE CLERK: Okay. 

THE COURT: All right. Okay. 

THE CLERK: Okay. 

THE COURT: I'll put a question mark there. 

THE CLERK: Have you also seen this list of the 
exhibits that you had prepared? 

MR. TAUMAN: Ah, I — is this something that we 
had prepared. 

THE CLERK: Yeah. It's the list that you prepared 
prior to trial where I've been going through marking 
which ones were marked. And not all of these — this 
might be covered by what you're just talking about 
earlier. 

MR. TAUMAN: Right. That was the first thing we 
covered, all the ones on the list were received, other 
than the ones that were objected to and the objection 
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was sustained. 

THE COURT: All right. 

THE CLERK: Okay. 

THE COURT: We've completed with plaintiff's. 

The only thing the Court thinks is left is a 
potential 2001 that might be one of plaintiff's 
counsel's doodling. 

MR. TAUMAN: I believe there may be additional 
ones post — 

THE COURT: All right. 

MR. TAUMAN: — just for demonstrative purposes, 
which we will have for the Court. 

THE COURT: All right. Let's do it. 

Now, we're back to the defendant. 

Defendant, let's get your exhibits in. 

MR. PHILLIPS: Please. 

THE COURT: You want to do your demonstrative 
first so we can just get all of those? 

MR. PHILLIPS: I've already done all those. 

THE COURT: All your demonstratives are already 

in? 

MR. PHILLIPS: Oh, these. These. Excuse me. I 
haven't done these. 

Thank you. Your Honor. What do would I do without 

you? 
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1476 . 

THE COURT: 1476 is accepted. 

MR. PHILLIPS: 2446. 

THE COURT: 2446 is accepted. 

MR. PHILLIPS: 2453. 

THE COURT: 2453 is accepted. 

MR. PHILLIPS: 2454. 

THE COURT: 2454 is accepted. 

MR. PHILLIPS: Okay. 

Your Honor — if we can get all those together 
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here, Mr. Lane, or do you need them in one place? 

There are — I've tried to think of a way of 
categorizing these so we can get through these quickly, 
and I frankly don't know what the response is going to 
be, and I'm holding my breath. 

THE COURT: Let's just get started. 

MR. PHILLIPS: There are a number of exhibits that 
have yet to be formally admitted, and they are ones 
that the parties agreed would be admitted, the Surgeon 
General's reports that were identified. I've got those 
as follows: Exhibit 699. 

THE COURT: 699 accepted. 

MR. PHILLIPS: 839. 

THE COURT: 839 accepted. 

MR. PHILLIPS: 970. 
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THE COURT: 970 accepted. 

MR. PHILLIPS: 1126. 

THE COURT: 1126 accepted. 

MR. PHILLIPS: Sorry. 

I believe those are all the Surgeon General 
Reports that weren't already admitted. 

I think 1004 is the '81 Surgeon General Report, 
and that's already in. 

THE COURT: All right. 1004 is in. 

MR. PHILLIPS: And then I have got a group of 
documents which are just internal company documents, 
memos and so forth, and I'm just going to list them 
off, and I'm going to move their admission. 

THE COURT: All right. 

MR. PHILLIPS: 855, 869, 875 — 

MR. LANE: Wait. 

MR. PHILLIPS: 882, 883, 982, 993, 994, 1010, 

1037, 1054, 1059, 1060, 1061, 1062, 1201, 1292, 1297, 
1298, 1300. I believe that's the list of, you know, 
company documents with Bate stamps, internal company 
memos and so forth. 

THE COURT: All right. 

Counsel for the plaintiff, have you had a quick 
review of those? 

Boy, look at that rain coming down. 
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MR. PHILLIPS: Oh, my goodness. 

MR. LANE: We're not going anywhere. 

THE COURT: No objection? I'm listening for 
objections. 

MR. LANE: I don't have any objections. Your 
Honor. 

THE COURT: All right. 

All of those will be accepted: 855, 869, 875, 

882, 883, 982, 993, 994, 1010, 1037, 1054, 1059, 1060, 
1061, 1062, 1201, 1292, 1297, 1298, and 1300. 

Accepted. 

MR. PHILLIPS: Another group that I'll try to keep 
as a group, if I can. Your Honor, which are either 
color copies of Merit packings at various points in 
times, or advertisements for the brand. And let me 
just see if I can go through this and pick those off, 
all right? 

THE COURT: All right. 

MR. PHILLIPS: 927, 973, 1081 are color copies of 
the Merit filter packaging in 1977, 1979, 1985, 
respectively. 
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MR. LANE: And — 

THE COURT: That's 927, 973 and 1081. 

MR. PHILLIPS: Right. 

MR. LANE: And I would have no objection to those 
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three. 

THE COURT: All right. Accepted. 

MR. PHILLIPS: The next advertisements, 515. 

THE COURT: All right. 

MR. PHILLIPS: Any objection? 

MR. LANE: And I would have no objection. 

THE COURT: Accepted. 

MR. PHILLIPS: I got to jump around here a little 
bit now. Your Honor. 

THE COURT: All right. 

MR. PHILLIPS: I'm sorry for the delay. I just 
want to make sure my notes are right here, sir. 

There are four — three or four documents that are 
industry codes that were in Philip Morris's files, 

1440, 1441, and 1442 all advertising codes and codes 
for sampling practices, et cetera. 

MR. LANE: I have got to take a look at them. 

MR. PHILLIPS: And while you're looking at them, 
1459, which is, again, some company documentation 
regarding Action Against Access. 

MR. LANE: 1440, 41 and 42. 

THE COURT: And 1459. 

MR. PHILLIPS: And I may not have mentioned 778. 
778 is a company document, 1967. 

THE COURT: 778. 
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MR. TAUMAN: Your Honor, the Exhibit 1440 — is 
this the code that was agreed upon by the — 

MR. PHILLIPS: One of the original codes, right. 
MR. TAUMAN: 1955. 

MR. PHILLIPS: That is the date. Which one is it; 
1440? This is 1964. 

MR. TAUMAN: Okay. But this is the code that was 
agreed upon? 

(Katie Bradford enters the courtroom) 

MR. PHILLIPS: Right. Right. 

MR. TAUMAN: We have no objection to 1440. 

THE COURT: 1440 accepted. 

Do we need to change Court Reporters shortly? 

MS. BRADFORD: No. 

THE COURT: All right. Let's roll on. 

MS. BRADFORD: Not that I know of. 

MR. LANE: No objection to 41 and 42. 

THE COURT: Accepted. 

MR. PHILLIPS: 1440, 1441, 1442 are accepted? 

THE COURT: Right. 

MR. LANE: No objection to 1459. 

THE COURT: Accepted. 

What about 778? 

MR. LANE: Your Honor, we do have an objection to 
778. It sort of follows or tracks the objection that 
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has been raised before. This is a Philip Morris 
report. It's Carpenter to Osdene or Osdene to 
Carpenter, and it extensively quotes various other 
publications of Cancer Magazine, some — I'm assuming a 
German publication of some sort. 

MR. PHILLIPS: All right. You made your point. 
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MR. LANE: Yeah. 

MR. PHILLIPS: Your Honor, this is hearsay within 
hearsay. It's a company document. For Pete's sake, we 
have hundreds of documents in the file. You just 
admitted a whole bunch of documents with newspaper 
articles that were appended that had a whole bunch of 
hearsay within hearsay in them. I'm happy to say state 
of mind, but the documents should go in. 

THE COURT: You would be happy to say what? You 
lost me. 

MR. PHILLIPS: I'm sorry. Forgive me. I'm going 
too fast? 

This is a business record. They're objecting to 
hearsay within a hearsay on a business record. You 
just admit a whole bunch of TI documents in a blink of 
an eye that had newspaper articles with all kinds of 
quotes in them. They're hearsay within hearsay, 
obviously. We can spend another five years on hearsay 
within hearsay. 
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I'm happy to have the document go in with hearsay 
within hearsay not being offered for the truth of the 
matter. 

THE COURT: All right. Very well. 

MR. LANE: Just for the record. Your Honor, the 
ones that were admitted on TI, we covered before as far 
as admissions in one form or another. 

THE COURT: All right. 

MR. PHILLIPS: A newspaper article is not an 
admission. 

THE COURT: 778 has been accepted with the hearsay 
within hearsay not offered for the truth of the matter 
within. 

MR. PHILLIPS: 538 is a photograph of Michelle 
Schwarz, one of the photographs we had produced to us, 
and we would also like that admitted into evidence. 

THE COURT: Accepted. 

MR. PHILLIPS: The Albertson's receipt. 

Plaintiff's 2035. 

THE COURT: Accepted. 

MR. PHILLIPS: I'm just trying to keep up here. 
Your Honor. Hold on. 

Exhibit 1499, a news release from Senator 
Magnuson, 1967. 

THE CLERK: That was 1499? 
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MR. PHILLIPS: 1499. 

THE COURT: 1499. 

MR. PHILLIPS: Do you have that? 

MR. LANE: It should be at the bottom. 

MR. PHILLIPS: Well, it's not there now. 

MR. LANE: I will look. 

MR. PHILLIPS: Why don't we deal with another one 
while you're looking for that, okay? I did give it to 
you. I just want to make sure we have it. 

MR. LANE: Absolutely. 

MR. PHILLIPS: 753, Your Honor. I actually 
misspoke — thanks — I misspoke on 753 the other day. 

THE COURT: All right. 

MR. PHILLIPS: We didn't make a mistake. I 
suggested there were no exhibits in Carchman's exam 
that there had been any reserved objections to. And 
all that was admitted on Carchman were nonobjectionable 
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exhibits. There was an objection as to hearsay within 
hearsay regarding Philip Morris' comments on the FTC 
methods, 753, and what I did in time, in the interest 
of economy, I would simply read from the nonhearsay 
portion, nonhearsay within hearsay portions of it. I 
have asked counsel to show me where there's additional 
hearsay. There is a couple of minor citations. 

Again, I would offer the document. If there's any 
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hearsay within hearsay, I would offer those not for the 
truth of the matter. 

THE COURT: Accepted. 

MR. TAUMAN: And the number on that? 

MR. PHILLIPS: 753. 

MR. LANE: 753. 

MR. PHILLIPS: 753. 

1499 — here it is. 

No objection? 

THE COURT: Accepted. 

MR. PHILLIPS: Okay. 

All right. I'm moving up the page. 

You know, I didn't mention it, but 1149 is another 
Surgeon General's report, and I just omitted it in my 
thing. 

THE COURT: 1149 accepted. 

MR. PHILLIPS: Thank you. 

Let me start at the top. 

We have a public service announcement from, 

William Talman. It's 524. We have the authentication 
materials that we provided to the plaintiff already 
regarding that. That's Exhibit 524. 

MR. LANE: No objection. Your Honor. 

THE COURT: Accepted. 

MR. PHILLIPS: Next advertisements, I think, 
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already went in, right? 

MR. LANE: Correct. 

MR. PHILLIPS: Okay. 

THE COURT: What had already went in? 

THE CLERK: What number is that? 

MR. LANE: 515. 

MR. PHILLIPS: This 524 is the public service 
announcements. 

THE COURT: Right. 

THE CLERK: And then you said "Next 
advertisements", and — 

MR. PHILLIPS: The Next advertisements, I was just 
confirming, have already been admitted. 

THE COURT: All right. 

MR. PHILLIPS: 746. 

THE COURT: 746. 

MR. PHILLIPS: Ancient document, letter from Dixon 
to Magnuson. 

MR. LANE: No objection. 

THE COURT: Accepted. 

MR. PHILLIPS: 750. 

MR. LANE: No objection. 

THE COURT: Accepted. 

MR. PHILLIPS: 753. 

MR. LANE: No objection. 
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THE COURT: Accepted. 

MR. PHILLIPS: 757 — excuse me. 
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THE COURT: 753 accepted. 

MR. PHILLIPS: 757 is the one you just ruled on, 
pardon me. 

THE COURT: All right. 

MR. LANE: 757? No. 753. That's the — 

MR. TAUMAN: That's the one he just — 

MR. LANE: This is 757. I do have — 

MR. PHILLIPS: I thought that was — oh, I must 
have misspoken. You're right. 

I meant to talk about 757, Your Honor. You're 
right. I was confused. 

753 is admitted, right? 

THE COURT: All right. 

MR. PHILLIPS: And 757, this is the one — I'm 
sorry — that I believed I showed to Dr. Carchman, read 
the nonhearsay components. There was an objection to 
hearsay within hearsay. I offered it on the same 
basis, that the document should be admitted. If there 
is any hearsay within hearsay in it, then I'll offer 
that with the hearsay within hearsay as not for the 
truth of the matter. 

THE COURT: Accepted. 

MR. PHILLIPS: I'm sorry. I was confused on the 
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numbers there. 

760. 

MR. LANE: No objection. 

THE COURT: Accepted. 

MR. PHILLIPS: 826. 

MR. LANE: No objection. 

THE COURT: Accepted. 

THE CLERK: Can we go back to 777? 

MR. PHILLIPS: 777? 

THE CLERK: Uh-huh. 

MR. PHILLIPS: Did I mention 777? 

THE CLERK: No, I show that you had used that in 
trial, but it wasn't offered. 

MR. PHILLIPS: Let's find out what it is. 

Can we look at it? Let me get it out here. 

THE CLERK: It is something US patent number 
whatever tobacco sheet material. 

MR. PHILLIPS: I think that would have been used 
with Burnley, and I would like to offer it, if it 
hasn't been offered. 

MR. TAUMAN: Well, I don't think there's any 
objection. I don't recall. 

MR. PHILLIPS: I can dig it out. 

Do you want to take look at it? 

MR. MCMICHAEL: There was no objection. 
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MR. TAUMAN: That was the US patent on Merit. 

MR. PHILLIPS: No, no — well, I don't — we'll 
find out. Hold on. 

You're right. There were two patents. I only 
used — the one with Burnley was not the Merit one. 

No, this would have been the one introduced with 
Mr. Burnley relating to the use of ammonia in the 
reconstituted sheet, 1967 patent. Exhibit 111 . 

MR. TAUMAN: We have no objection. 

THE CLERK: All right. 

THE COURT: Accepted. 

THE CLERK: And then 799 you also used. It's 
another patent. 
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MR. PHILLIPS: Okay. 

THE CLERK: Reconstituted tobacco sheet. 

MR. PHILLIPS: There were two patents. I would 
like both of those. 

THE CLERK: Both of those? 

THE COURT: Accepted. 

MR. PHILLIPS: Right. 

THE CLERK: Okay. 

MR. LANE: What was the second one? 

THE CLERK: 799. 

THE COURT: 799. 

MR. PHILLIPS: 799. 

81 

Exhibit 936. 

Let me get these in order here. 

Have you got it? 

MR. LANE: Go ahead. 

No objection. Your Honor, to 936. 

THE COURT: Accepted. 

MR. PHILLIPS: 936? 

THE COURT: Accepted. 

MR. PHILLIPS: 991. 

MR. LANE: If it's being offered for the internal 
hearsay — 

MR. PHILLIPS: If there's any internal hearsay in 
it, we'll simply offer the document as an ancient 
document, hearsay within hearsay, would not be for the 
truth of the matter. 

THE COURT: Accepted. 

MR. PHILLIPS: Almost there. Your Honor. 

THE CLERK: I show that you used 1047. 

MR. PHILLIPS: That's a lie. 

(laughter in courtroom) 

THE CLERK: It's a memo from Claflin to Meter, 
accomplishments. 

MR. PHILLIPS: Yes, that should be in. That 
relates to the — it's an internal document that was 
shown to the jury. It was offered. There was no 
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objection. 

THE COURT: Accepted. 

THE CLERK: And 1057. 

MR. PHILLIPS: I can show it to you, if you want. 

MR. TAUMAN: I'm sure it's a business record. 

MR. PHILLIPS: 1053, you say? 

THE CLERK: 1057 from Oregon Statesman, and the 
title study says low-tar/nicotine cigarettes not really 
better. From 1983. 

MR. PHILLIPS: Yeah. 

MR. LANE: That's an internal. Statesman Journal? 

MR. PHILLIPS: I'm pretty sure that that is the — 
that's the Benowitz article, and I believe it's in 
evidence, isn't it? 

MR. TAUMAN: That was one of the ones that was — 
the representation was it was offered not for the 
truth. 

MR. PHILLIPS: If you want — I think we're 
talking about that article, if you want to include 
that. It's probably duplicative of another article, 
but let's go ahead and include it. 

THE COURT: All right. Accepted. 

MR. PHILLIPS: Anything else, Lynn? 

THE CLERK: Yeah. 1055, a memo from Dunn 
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regarding nicotine titration hypothesis reviewed 
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printed in Psychological Bulletin. 

MR. PHILLIPS: Yeah, that should go in. 

THE COURT: Accepted. 

THE CLERK: Okay. 

MR. PHILLIPS: I think I have gone through 
everything that I needed to cover with Your Honor. I 
do have a motion for the Court to take judicial notice 
of the Oregon consent decree relating to the Master 
Settlement Agreement. It doesn't include any of the 
numbers in terms of dollars that are owed under the 
agreement. 

MR. LANE: We would object to judicial notice of 
the consent order. Your Honor. Certainly if anything 
goes in, it's the Master Settlement Agreement, and I 
think that opens up a lot of cans of worms. The 
consent itself, I have looked at it and compared it. 
Basically says that Hardy Meyers signs off on whatever 
was executed, and it does have some provisions about 
the terms and what's going to happen. It doesn't 
include everything. They include everything in the 
Master Settlement Agreement. 

MR. PHILLIPS: Well, if they want to offer the 
Master Settlement Agreement for purposes of 
completeness, they're welcome to do so. 

The reason is consent degree is useful — and we 
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had this discussion, remember, with Ms. Lund trying to 
figure out what the payment provisions were. It's a 
very long, complicated document. What the consent 
decree does is says these are the things that you, 
Philip Morris, are prohibiting from doing: One, two, 
three, four, five. It's about two pages. It's very 
simple, clear, regarding the regulation under the 
Master Settlement Agreement. That's why I think it's 
useful, should be for the jury, because the jury has 
now heard evidence on it and the document — 

THE COURT: Does someone have a copy of it for the 
Court to review? 

MR. PHILLIPS: I have handed the Court — 

MR. TAUMAN: I have a copy. 

MR. PHILLIPS: Do you have it? 

MR. TAUMAN: Yeah. 

MR. PHILLIPS: Could I ask you to help me, because 
I don't have my copy here. 

MR. TAUMAN: Well, the judge wants one copy. 

MR. PHILLIPS: No, you go ahead. That's what I'm 
asking you. 

THE CLERK: Is there an exhibit number on that? 

MR. PHILLIPS: It was a request for judicial 
notice. 

Your Honor, for your purposes, just to guide you 
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to what I think would be useful for the jury. 

THE COURT: All right. 

MR. PHILLIPS: Section five, starting on page 
three, and runs for about three pages to page six. And 
what it contains are the specific prohibitions and 
requirements. And it does not include anything 
relating to the dollar amounts, which I understand from 
your current — your earlier rulings would not be 
appropriate. But this does provide the specific 
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requirements: No youth targeting, no free samples, et 

cetera. 

And for your purposes, again. Your Honor, I don't 
need the entire consent decree in, if I can get that 
section in — 

THE COURT: All right. 

MR. PHILLIPS: — because that's a section that is 
a very short — it's the shortest summary I have been 
able to find. 

THE COURT: All right. The Court will let that 

in . 

MR. PHILLIPS: Thank you. 

MR. LANE: The entire set? 

THE COURT: No, just the — 

MR. PHILLIPS: The cover page and the five — 

THE COURT: Right. 


1 MR. PHILLIPS: Okay. So I'll offer the cover page 

2 of the consent decree plus the pages relating to 

3 injunctive and other requirements. 


4 

THE 

COURT: 

Right. 

5 

MR. 

PHILLIPS: We'll prepare that. 

6 

MR. 

LANE: 

All right. 

7 

MR. 

TAUMAN: 

I just want to make sure that we know 

8 

exactly ■ 

what you 

mean. 

9 

MR. 

PHILLIPS: Let me show you. Let me show you. 

10 

MR. 

TAUMAN: 

And this is being admitted as an 

11 

exhibit, 

is that 

correct? 

12 

THE 

COURT: 

As an exhibit. 

13 

MR. 

PHILLIPS: Right. I will put the first page 

14 

on. And 

then I 

will put pages three through six. 

15 

MR. 

TAUMAN: 

Three through six. 

16 

THE 

COURT: 

The Court didn't rule on another 

17 

issue, judicial 

notice that the filing was on February 

18 

the 10th 

, 2000, 

and service was on — 

19 

MR. 

TAUMAN: 

Within 60 days. 

20 

THE 

COURT: 

— within 60 days. 

21 

MR. 

TAUMAN: 

We actually stipulated to that. 

22 

MR. 

PHILLIPS: I think we did. 

23 

MR. 

TAUMAN: 

So they're entitled to use that as a 

24 

fact in ■ 

the case 

. 

25 

THE 

COURT: 

All right. That will be accepted, the 
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stipulation of the parties. 

MR. PHILLIPS: Your Honor, we also moved for 
judicial notice of the FDA versus Brown & Williamson 
decision. 

THE COURT: Counsel, on the FDA and the Brown & 
Williamson decision, what are you guys trying to get 
out from that, counsel? 

MR. PHILLIPS: What do I want out from that? 

THE COURT: Yes. 

MR. PHILLIPS: Actually, there was — let me see 
if it was highlighted here. Hold on. 

The language — do you have the actual request for 
judicial notice? 

THE COURT: Right. Yes, I do. I'm looking at it. 

MR. PHILLIPS: The language from that opinion is 
quoted we wanted to have judicial notice of. 

MR. LANE: Your Honor, plaintiff would obviously 
object. We can't start putting cases in front of this 
jury, and then we're going to take excerpts from the 
cases — 


http://legacy.library.ucsf.©du/tid/rtit|P?2iM/(peL1industrydocuments.ucsf.edu/docs/zsgl0001 



21 THE COURT: The Court is not going to let that in, 

22 counsel. 
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24 Lynn, do you have anything else? 

25 THE CLERK: Yes, I do. 
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MR. PHILLIPS: Well, you go for it, then. 

THE CLERK: On this that you printed off 
initially, the documents that you had prepared — 

MR. PHILLIPS: Right. The long list. 

THE CLERK: We're all complete on that. 

THE COURT: Ms. Murphy, hand this back to 
Mr. Tauman, please. 

THE CLERK: But there is quite a few 
demonstratives. 

MR. PHILLIPS: That you still don't have? I 
thought we got then all in. But let's do it. 

MR. LANE: Your Honor, if I could be excused, I 
will take a stab at the instructions. 

THE COURT: You may. 

THE CLERK: There's so many, I thought it would be 
easier just to print it off for you. 

MR. PHILLIPS: I thought we did them. 

THE CLERK: You did a lot of them. But there's 
even more. 

MR. PHILLIPS: These are the ones that you have a 
list that were shown to the jury. 

THE CLERK: Uh-huh. 

MR. PHILLIPS: Well, Chuck, do you mind? 

THE CLERK: We went through many of them. Not 


MR. TAUMAN: If we did not object at the time, I 
can't tell from the list. I don't think that we did. 
But we did not object at the time. 

MR. PHILLIPS: Come on up. 

MR. MCMICHAEL: There is one mistake on there. 

I'm sorry. We went through this. 

MR. PHILLIPS: This is Mr. McMichael, Your Honor, 
just to help us out. 

THE COURT: Certainly. 

MR. MCMICHAEL: There is only one mistake. 
Everything else we agreed that we have shown to the 
jury except for there is one marked that there is no 
description at all. Oh, it's been removed. The copy 
you had given me a few ago had 2410 marked. 

MR. PHILLIPS: So it is accurate. 

Do you want me to say this on the record. Your 
Honor? 

THE COURT: Yes, would you? 

MR. PHILLIPS: Defendant moves into evidence 
demonstratives fourteen — is this different? 

THE CLERK: It's continuation. 

MR. PHILLIPS: Okay. Hang on there now. 

And, Your Honor, you don't have to repeat this 
after I'm done. Just say: So admitted. 

THE COURT: Very well. Just get it in. 

90 

MR. PHILLIPS: All right. 

1476, 1477, 1481, 1482, 1483, 1484, 1485, 1486, 
1487, 1488. 

THE COURT: Admitted. 

MR. PHILLIPS: Hold on. I think I made a mistake 
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Lynn, I need to understand how you marked it. Is 
it only the ones here that have been shown? 

THE CLERK: Shown and nothing else. This is the 
received column. If there's a mark there — 

MR. PHILLIPS: I need to read a different line. 

THE CLERK: No, that was correct. That's fine. 

MR. PHILLIPS: Okay. Those are admitted so far. 

THE COURT: Yes. 

MR. PHILLIPS: 1489, 1490, 1491, let me know if 
I'm going too fast — 1492, 1493, 1494, 1495, 1496, 
1497, 1498, 1499, 1500, 1501, 1502. 

THE CLERK: And then the next page, they've all 
been received. 

THE COURT: Those are admitted, received, the ones 
you just named, counselor. 

MR. PHILLIPS: 1503. You need me to go through 
these or not? 

THE CLERK: No, no, those have all been received. 

And then you can go down to — go another page or 
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so to 1525. 

MR. PHILLIPS: Okay. Starting with 1525? 

THE CLERK: Right. 1525. 

MR. PHILLIPS: 1525, 2300, 2303 — I think this is 
wrong. 2300, I think, the Court — I think that was 
offered and the Court refused it. 

THE CLERK: Okay. 

MR. PHILLIPS: That was the article with the 
letter to Dr. Farone. 


10 


MR. 

TAUMAN: Right. 


11 


MR. 

PHILLIPS: And as I recall — 

12 


MR. 

TAUMAN: Yes, that's 

correct. 

13 


THE 

CLERK: Right. That 

was that letter. 

14 


MR. 

PHILLIPS: Okay. So 

I think I can't offer 

15 

that 

one. 

Your Honor. 


16 


THE 

COURT: All right. 


17 


MR. 

PHILLIPS: 2300. 


18 


THE 

COURT: The Court will not accept 2300. 

19 


MR. 

PHILLIPS: 2303, 2411 

, 2412, and 2413. 

20 


THE 

CLERK: Right. Those 

have already been 

21 

received. 

And I think that — 

then if you go back a 

22 

couple more pages to 2438. 


23 


MR. 

PHILLIPS: I'm there. 


24 


THE 

CLERK: Through 2443. 


25 


MR. 

PHILLIPS: All right. 

2438, 2439, 2440, 2441, 
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1 

2442 

, 2443. 


2 


THE 

COURT: Accepted. 


3 


MR. 

TAUMAN: Your Honor, 

I was, I guess, under the 


misperception that these were demonstrative exhibits 


that were shown to the jury. 
Dr. Farone letter — 


And the inclusion of the 


7 MR. PHILLIPS: Gave me pause, as well. Gave me 

8 pause, as well. 

9 THE CLERK: No, no. Not all of those were 

10 demonstrative. Those were just all the exhibits that 

11 you had used that were not on your defense exhibit list 

12 that you had prepared prior to trial. 

13 MR. PHILLIPS: Okay. Does this mark indicate that 

14 they were then shown to a witness? 

15 THE CLERK: Right. 

16 Okay. 
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MR. MCMICHAEL: All these were shown to witnesses. 
MR. PHILLIPS: All right. You should have a 
chance to double check. 

THE COURT: I am assuming that all those shown to 
the witness were shown to the other side. And if the 
side objected, then we didn't accept them. But if the 
side didn't object, then they're acceptable. 

MR. PHILLIPS: In fairness to Mr. Tauman — I 
appreciate his predicament. I think he should look at 
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this over the lunch hour and see whether there is 
something that is wrong. I did catch that one — 

MR. TAUMAN: I'll ask Ms. Murphy to print a copy 
to me. 

I guess I have one more question. Were these all 
given these numbers at the time? 

THE CLERK: Correct. 

MR. TAUMAN: Okay. Well, then it will be easy for 
me to check them. 

MR. PHILLIPS: Where do you go from there, 

Ms. Murphy? 

THE CLERK: I think that completes the list. 

MR. PHILLIPS: How about 2450? 

THE CLERK: 2450? 

MR. PHILLIPS: That's the list of film strips. 

THE CLERK: That was part of an offer of proof. 

MR. PHILLIPS: I think the list of film strips was 
admitted. 

MR. MCMICHAEL: It was part of the Court Exhibit. 
MR. PHILLIPS: Okay. Right. 

THE COURT: That was an offer of proof. 

THE CLERK: Right. Court Exhibit. 

MR. PHILLIPS: All right. 

THE COURT: That means the Court didn't accept it. 
MR. PHILLIPS: Okay. I was being too solicitous 
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towards Mr. Tauman's interests here. 

THE COURT: All right. 

MR. PHILLIPS: 2300 was admitted, and that was an 
authenticated letter. 

2301 — or — 

MR. MCMICHAEL: Yes. 

MR. PHILLIPS: — was the unsigned document that 
couldn't be verified as authenticated, so I apologize. 
That was admitted. Your Honor. 

THE COURT: 2300 was admitted, but 2301 was not. 
MR. PHILLIPS: That's right. That was my fault. 

I didn't remember two documents there. 

THE CLERK: All right. 

MR. PHILLIPS: Okay. 

Anything else for you, Ms. Murphy? 

THE CLERK: No. That completes my list of defense 
exhibits. 

MR. PHILLIPS: Okay. 

I think that finishes it for me. Your Honor, as 

well. 

THE COURT: All right. 

Let's grab a sandwich and be back here at 1:30 for 
the starting or closing arguments. 

MR. PHILLIPS: Very good. Your Honor. 

MR. TAUMAN: Thank you. Your Honor. 

95 

MR. PHILLIPS: Thank you. 
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(Court was in recess at 12:35 p.m.) 
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AFTERNOON SESSION 
Thursday, March 14, 2002 
1:42 p.m. 

(Court was reconvened at 1:42 p.m.) 

THE COURT: Good afternoon. 

Please be seated. 

MR. TAUMAN: Good afternoon. Your Honor. 

MR. PHILLIPS: Good afternoon. Your Honor. 

MR. WOBBROCK: Good afternoon. 

THE COURT: Counsel, for timing matters, if 
counsel has completed their arguments by 4:00 p.m. 
Friday, I will instruct the jury Friday afternoon. Any 
later than that, I will instruct them Monday morning. 

MR. WOBBROCK: I will try and finish, if I get the 
chance. 

THE COURT: All right. 

And what I was thinking about doing are, and just 
share with you, on the alternate jurors, I was thinking 
about at the end of closing arguments, releasing one, 
keeping two alternate jurors. Then when they come back 
Monday morning, releasing another one and letting that 
one go, and just keeping one alternate and let that 

97 

alternate come each day. And if we don't need an 
alternate, let them go home. I don't want to let all 
the alternates go at the same time. 

That is just my thoughts on it. If you guys have 
any different thoughts on it, let me know. 

MR. WOBBROCK: Would you let that last alternate. 
Your Honor, in on the deliberations? I don't think — 

I don't think the Constitution allows that. 

THE COURT: No, no, no, no, no. I said I would 
let that alternate come. And when the other 12 people 
show up, I send that alternate home. 

MR. WOBBROCK: I understand, sir. 
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THE COURT: Then I would have that alternate come 
back the next day. When all 12 people showed up, that 
alternate goes home. Just in case something happened 
to one of the 12. 

MR. DUMAS: Well — 

MR. PHILLIPS: I don't — 

THE COURT: During the potential long 
deliberation. 

MR. DUMAS: The only problem with that. Your 
Honor, if you've got an alternate who is on call and is 
not in the deliberation process, if on the second or 
third day of deliberations one juror becomes sick, I 
don't think that alternate can then participate, and I 
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think Mr. Wobbrock agrees with me. 

MR. WOBBROCK: I agree. Judge. 

MR. PHILLIPS: I think what we're saying is the 
finesse over the weekend is a good idea. But once they 
begin deliberations, you really have to release all the 
alternates. 

THE COURT: They all have to go. So then if 
somebody gets sick — 

MR. PHILLIPS: We're in trouble. 

THE COURT: We're stuck. Since you guys be stuck 
and not me. I'll go with you guys. 

MR. WOBBROCK: Your Honor, I have a brief matter, 
if I could. 

THE COURT: All right. You may. 

MR. WOBBROCK: As you know — and I'm not whining. 
Judge. 

THE COURT: All right, all right. 

MR. WOBBROCK: We didn't have the technology that 
the defense had. They've had the daily transcripts and 
the computer at the desk, and all this sort of thing. 
And the Court so ruled that they didn't have to provide 
it to us. But what I'm afraid is going to happen is 
something that I have seen in other courts, but I've 
also seen judges rule as I am about to describe. 

I don't think they can take parts of the 
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transcripts, just parts of it, and put it up on that 
screen. I think that if they want to read it, it's 
fine. If they want to paraphrase it, that's fine. But 
to unduly emphasize part of the transcript, I think, 
puts undue emphasis on just part of it. It may be out 
of context, and it puts a lot of weight on it when 
people see it there, rather than having the lawyer read 
it and say in: I'm reading part of it. Then they 
understand. But when it's up there by itself, it gives 
it undue weight and, I think, more importance than it 
deserves. 

I've seen some judges say: We're not going to let 
you read it. You're going to have to paraphrase. I 
don't know that we need to go quite that far. But to 
actually flash portions of it, I think, is unfair for 
the reasons I described. 

And I think it's also unfair in the sense that we 
haven't had the opportunity to do that, we don't have 
the same technology. And it sort of emphasizes 
resources over substance, and I don't think that's 
probably the way we should go, either. 

I asked counsel if he intended to do that. I 
think he said he was intending to do it, and then I 
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said: Okay, we've got to agree to disagree and I'm 

going to put it before the Court, and that' what I'm 

100 

doing now. 

THE COURT: Counsel, your response? 

MR. DUMAS: Your Honor, there is no Court rule 
that prohibits showing jurors portions of transcript. 

I don't see how that's any different than showing them 
portions of exhibits. We have hundreds and hundreds of 
exhibits, and I'm sure each side is going to 
selectively choose those exhibits that they might wish 
to publish to the jury in their closing argument. 

I certainly on many occasions have blown up on 
foam cord and posters certain questions and answers for 
the jury as I was presenting my closing argument. I 
don't think that's unduly prejudicial to either side. 

In terms of resources and assets, Mr. Wobbrock can 
certainly order selected portions of any of the 
transcripts and blow those up and show them to the 
jury. And he's made use of Mr. Walsh throughout this 
trial, and he can continue to make use of Mr. Walsh, 
should he choose to do so. Your Honor. 

So I don't really see any substantive difference 
between reading a couple of lines from a witness' 
testimony than showing it to them. 

MR. WOBBROCK: My response simply is this. Judge. 
The exhibits are going to the jury. The transcript 
isn't. And that's a big difference because they can't 
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see the context when somebody pulls parts of it out of 
there, and that's a major difference. 

THE COURT: All right. 

Mr. Dumas, I would have some concerns about 
showing selected portions of a transcript. It could be 
misleading in the sense that a witness could make a 
statement that we've all heard, and later could be 
impeached on that statement and the impeaching amount 
of the testimony could have greater weight than what 
the witness said. But when you show the jury the 
statement that the witness made without showing them 
that later on that statement was impeached, the jury is 
left with the feeling: Oh, golly, this witness said 
this, and that sounds good. 

It does sound good when we get one over these 
pontificating witnesses up that decide to show how much 
knowledge they have, and then another witness comes 
back and impeach them. Generally I don't expect you to 
be showing the statement that they made and then 
showing the impeaching statement so the jury is only 
left with seeing just one side. And if they didn't 
take good notes or forgot, or whatever, that this 
witness was impeaching, they might give undue — give 
undue weight to the piece of testimony that really is 
not that valuable. 
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MR. DUMAS: If I may respond. 

THE COURT: I mean valuable from an advocate point 
of view, but not that valuable from a search for the 
truth. 

MR. DUMAS: May I respond? 

THE COURT: You may respond. 

MR. DUMAS: We're all interested in the search for 
the truth. Your Honor, and I trust if I was foolish 


http://legacy.library.ucsf.©du/tid/rtit|P?2iM/(peL1industrydocuments.ucsf.edu/docs/zsgl0001 




9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
19 


enough to show this jury or to read to a jury some 
testimony of a witness who was directly impeached on 
that point, I would expect that my worthy opponent, 

Mr. Wobbrock, would point that out in his rebuttal 
argument. He gets the last word. Your Honor. So I 
really don't think that's much of a concern 
realistically. 

But I believe I understand the Court's ruling. 

THE COURT: All right. That's good. 

MR. DUMAS: We can read testimony, but not show 

it. 

THE COURT: Let's read, not show it. Let's have 
everybody standing on the same level, level ground, at 
this point in time. 

MR. WOBBROCK: We're ready to go. Your Honor, if 
the Court is ready. 

THE COURT: All right. 
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Counsel has one more thing to say. 

MR. DUMAS: Mr. Wobbrock's point brings another 
point to mind, with regard to instructions and the 
verdict form. We spent a lot of time and energy 
working on those. And I would be interested whether 
the Court would allow the jury to be shown portions of 
the instructions and, more importantly, the verdict 
form. 

MR. WOBBROCK: I don't think we have any problem 
with that. We both have access to that. Judge. We 
don't have any problem. We don't have them, yet, 
that's the problem. I'm waiting for Mr. Lane to get 
over here. 

THE COURT: All right. 

MR. PHILLIPS: Neither of us has access to it at 
the moment. 

MR. WOBBROCK: So maybe I can pick that up — 
we're going to break, I assume, at some time. 

THE COURT: We will break at some time, that is 
correct, counsel. 

MR. WOBBROCK: Will there be two breaks because of 
the Court Reporter? The Court Reporter — 

THE COURT: We'll play it by ear, counsel. What 
we're going to be doing is doing a lot of listening, 
and sometime we need to break that up. 
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MR. WOBBROCK: You bet. 

THE COURT: All right. 

Bring the jury, please. 

(Jury entered the courtroom at 1:50 p.m.) 

THE COURT: All right. 

Ms. Murphy, would you close the door to the jury 
room please. 

MR. DUMAS: I'll get that. Your Honor. 

THE COURT: You get it. All right. 

Thank you. 

All right, members of the jury, good afternoon. 

The evidentiary portion of this trial has been 
completed. The plaintiff has no further evidence to 
present, and the defense has no further evidence to 
present. All of the testimony that you have heard and 
all the exhibits that you will have in the jury room 
with you to use have already been accepted into 
evidence. 

At this part of the trial, we are going into the 
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closing arguments. 

At this time, Mr. Wobbrock, will you proceed with 
your closing. 

MR. WOBBROCK: Thank you very much. Your Honor. 

Your Honor, members of the jury, opposing counsel. 
Dr. Schwarz, Mr. Pallant, Court staff, on behalf of 
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Dr. Schwarz and his family, we want to thank you as a 
jury for the time and the effort that you put into this 
case. 

We know through jury selection that you had the 
opportunity to not do this, to not do the duty that you 
saw. You could have given an excuse and walked away. 
Instead, you stayed here for six weeks, and we watched 
you very carefully take many, many notes, pay careful 
attention and, from where we sit, appeared to be 
involved in this case. And on behalf of the Schwarz 
family, we want to thank you very much. 

From time to time in this case, you probably have 
seen students come into this classroom. Maybe 12 years 
old. Maybe 14. Called a Classroom Law Project. And 
out on the front door of this courtroom, there is a 
sign that says: You're welcome, but there's not a lot 
of room. So they come in in shifts. Twelve of them 
would divide into six, and they would fill in the front 
row and then would fill up the back row sometimes, and 
they were very interested. Some of them, it's the 
first time they've ever experienced being in a 
courtroom. 

And if you were to have to explain to them what 
goes on in here, one of the questions that you might 
get, if they were interested, is: What are you doing? 
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Why is everybody standing up and sitting down and 
standing up and sitting down, and the judge walks in 
and people stand up, and the jury walks in and people 
stand up? You don't even know that jury. Why are you 
standing up? 

And the answer would be: Because of the 
appreciation we have, the high standing we have, the 
high regard we have in our society for our justice 
system. That would be the answer. 

And then Billy or Susie, 12 or 14 years old would 
say: Justice system? What's a justice system? What's 
that got to do with anything? 

And you would say: Well, where do I start? And 
you would say. Well, they would say to you — how fair 
is that justice system? How does it work? What's 
involved? 

And you would say: Well, there is a judge and 
there's a jury and there's lawyers and there's 
witnesses and there's evidence. 

And they would say: Well, what kind of person 
makes decisions and what concepts do you operate under? 
What sort of precepts, what sort of guidelines do you 
look at? 

And there's an answer. There is an answer in Lady 
Justice. Let's take a look at it. 
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The concept is embodied in her, in this statue, 
and it's something that's been in our society for over 
200 years. And if you were just explaining to Billy or 
Susie on or Joe or Tim, you would say, you know. 
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there's some certain things about this statue that are 
very important to our system. And one of the things 
you would point out first of all is that it's a woman. 

And they would say: Why is that important that 
it's a woman? 

Well, it's important because a woman signifies 
empathy, understanding. We in our society tend to 
acknowledge the fact that women look upon things maybe 
a little differently and have that understanding that 
some of us in our hussle and bussle don't have. Not to 
say that men can't have it, but women, at least for the 
last 200 years in the embodiment of this statue, have 
described the justice system as Lady Justice. 

That's not to say that we're here for sympathy. 
That's not it. In fact, the judge is going to instruct 
you that sympathy should not be part of your 
deliberations. And that's for darn sure. The Schwarz 
family has had all the sympathy they want in the 
appropriate forms. They're not here for sympathy. 
They're here for justice. 

But this statue has other attributes, and one you 
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might notice is that she's blindfolded. Why is she 
blindfolded? That's because fairness before the law is 
one of our guiding principles. It doesn't make any 
difference who you are. If you're a corporation or an 
individual — you can be one of the biggest 
corporations in the country, and you can be a doctor 
from Salem — and you can hold them accountable for 
what they've done in our system. 

And so you tell Billy or Susie: That's one of the 
guiding principles. Everyone is equal before the law. 

And they would say: What's that scale there? 
What's that scale? 

And you would say: That really relates to the 
jury. That's what the jury is all about. The judge 
doesn't have anything to do with that. He has nothing 
to do with that. The jury looks at the evidence and 
weighs the evidence, then consider who is telling the 
truth, what evidence has more force and power, whether 
someone is biased and prejudiced in one way or another, 
whether someone has an interest in the outcome of the 
case, whether someone is being paid a lot for what 
they're saying. And you weigh all that together, and 
you see which way those scales of justice tilt. And 
then you decide whom you are going to believe. That's 
one of the functions of a jury, one of the main 
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functions of the jury, and that's what the statue of 
Lady Justice signifies. 

And then what about in her right hand? She's got 
a sword. A woman with a sword. What's that all about? 
What would you tell Billy or Susie about that? 

And you would say: Sometimes justice requires 
that behavior be modified, that people that are 
behaving or corporations that are behaving in the wrong 
way, their behavior be modified, that something be done 
to them to hold them accountable. That's what you 
would tell them. That's what that sword signifies, and 
that sword of justice, which Richard Schwarz has 
brought into this courtroom, is now about to be handed 
from me to you. 

So you could summarize what our system is about by 
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looking at that statue of Lady Justice. And she stands 
for many things, some of which you are just about 
within the next 24 hours to start participating in in 
only a way that a jury can, in evaluating the evidence 
and weighing the evidence and deciding this case. 

Well, why a jury? Why do we go to a jury? Why 
don't we just have — elect somebody. Why don't we 
just pay somebody? 

I don't know if you had a chance to read the 
brochure that you got when you started your service. 
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Maybe some of you didn't get it. But there's a famous 
book that some of us lawyers think is pretty important. 
It's called the American Jury by John Gunther. It was 
written sometime ago. But let me just read you — and 
it's a little long — but bear with me. We've been in 
a six week trial, so everything is a little long. 
Believe me, everything is little long. 

Let me read you what he said in this — I think 
it's four paragraphs: 

There is nothing else quite like them in our 
society, a group of strangers brought together and 
required to sit in silence and listen to different 
versions of a story in which they have no personal 
interest, and who are then locked inside a room where 
they must stay while they try to sort out what they 
believe to be the truth from all they have heard. They 
are members of the jury. They have no purpose, no 
continuing function, beyond the verdict. Once they 
have made it, they fade back into their community with 
no further responsibility toward the events which, for 
a brief period, sometimes no more than a few hours, or 
a long time, sometimes for a year or more, have held 
them captive. 

Yet because of the conclusions they reach, some 
who have come before them have forfeited their lives, 
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and others who have been — have been required to pay 
out millions of dollars to pay for the harm they 
have — they were found to have done. 

Jury decisions at times have changed the course of 
history, have caused laws to be discarded or rewritten, 
have brought guarantees of our freedoms. 

In accomplishing all this, the jurors get no 
reasons for their actions, and unlike any other group 
imaginable, seek nothing for themselves. They are, as 
Supreme Court Justice William 0. Douglas said, the only 
agency of our government that has no ambitions. 

Now, assuming that Billy and Susie and the other 
students were receptive to that message and wanted to 
hear it, they would understand what you, as a juror, 
your duties and obligations are, and how that you have 
been chosen from the community at random. You haven't 
any ambition to sit on this case, one side or another, 
other than to call it as you see it. And that is a 
pretty awesome responsibility, and at the same time a 
great privilege. 

And so as we are about to go through the evidence 
in this case that we listened to now for six weeks, you 
will begin to exercise that responsibility to its 
finality. You've been doing it for six weeks, and 
you're about to the end. 
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Billy and Susie might say: Why? Why do we do it 
that way? Why do we have a jury? 

And the Founding Fathers of this country thought 
that was the best way to keep the system on track, to 
keep the system without the taint of politics, without 
bias or prejudice. But, again, have people with no 
ambition towards the results of this case to decide it. 

John Adams, second President of the United States, 
said it forcefully as he was wont to do when he talked 
about our Government. Let me just read you what he 
said. It's shorter. 

This was in 1774: Representative government and 
trial by jury are the heart and lungs of liberty. 
Without them, we have no other fortification against 
being ridden like horses, fleeced like sheep, worked 
like cattle, and fed and clothed like swine and hounds. 

This is how you represent the standards, the 
values, the norms of this community, and this is how 
you enforce accountability. This is how you hold 
wrongdoers accountable. As John Adams said: And keep 
us from being fed and clothed like swine and hounds. 

You take wrong doers and you take that sort of 
justice and hold them accountable. 

Jefferson said: The right to trial by jury is 
more important than the right to vote. And what he was 
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talking about, in part, was, this is a public forum. 

And you heard Dr. Schwarz say way back six weeks 
ago — pardon me — why he brought this case. I asked 
him — or Mr. Tauman asked him: Why did you bring this 
case? 

He said: I want this to be made public. I don't 
think what they did was right. And I want everyone to 
know. 

And that's what Jefferson spoke of. That's part 
of the system. That doesn't happen in politics always. 
Often in politics, things are contrived and set up and 
there's handlers and there's spin. Here it's all put 
before you with the judge's guidance as to what is good 
evidence. 

You know a lot of the stuff you see on TV and the 
politics and a lot of the stuff you read in the 
newspaper and hear on the radio would never get in a 
courtroom because it can't get passed His Honor because 
he is the gatekeeper. He makes sure the evidence you 
hear is good evidence, that it's not hearsay. We're 
going to talk about that in a little bit. That it's 
admissible evidence, that it's quality evidence, that 
the people are qualified. And they don't repeat what 
someone else says so somebody like me can't 
cross-examine them. That's what the judge does, so 
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that you get good evidence, so that you can make a 
decision on good evidence and what is fair. And that's 
why it takes all of our patience, sometimes, as we go 
through the law and try to figure out what it is, and 
you're locked in that room back there, or you're taking 
a real early lunch. And for that patience, again, the 
Schwarz family says thank you. 

You now know what Dr. Schwarz has known and we 
have known for literally months or years. This 
evidence has all been put before you in one of the 
longest trials that take place in this courthouse. Six 
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weeks is a long time. And the 12 of you that 
started — excuse me — the 15 of you that started are 
still here. And that, again, is something that we're 
all thankful for. 

When you came into this situation down the hall 
into the former council chambers, we wanted to know if 
you had any preconceived notions and what they were, 
and if you could look at this with an open mind because 
we knew what we were going to show you was probably not 
something that you had seen before. And as you sit 
there now, I suspect you would agree with me that 
you've learned a lot in these last six weeks. 

And we asked in voir dire if you would look at the 
evidence with an open mind and not see everything 
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through a sieve and put it in a spot, but look at it 
with an open mind. And you did that. 

And we showed you evidence that probably astounded 
you about the marketing studies and sales and practices 
of a company to 15-year olds, about addictiveness and 
denial of addictiveness. 

And then you learned the medicine, about how 
addictive nicotine is, something you probably didn't 
understand the level of that addictiveness and the 
actual pharmacology and how it worked until you heard 
from Dr. Benowitz. The lack of truth over the years by 
Philip Morris on the issues of smoking and health and 
what they even said under oath before Congress, the 
manipulation of the product with ammonia to change the 
ph and alter the impact so it becomes even more 
addictive. And, finally, the fraud they perpetrated on 
the American people, including Michelle Schwarz, about 
low-tar cigarettes. All things that before you walked 
into this trial probably had no awareness of because 
it's not made public, it's not been presented to us and 
the mass media. And that's exactly what Dr. Schwarz 
wanted. And that's exactly what Thomas Jefferson meant 
when he said the right to trial by jury is more 
important than the right to vote because it's all put 
before the public. 
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And you've seen TV cameras in here, there's 
probably a photographer roaming around back there 
somewhere now, although the rules are she can't take 
your picture. You understand that. Don't worry about 
that. Maybe you don't care. But that's the rules. 

This case is a significant case for both sides. 

And that's, again, what Dr. Schwarz wanted. 

So let's go to work. We now know what our charge 
is, the awesome responsibility. Maybe I helped you 
understand that. Maybe you knew that any way. And I 
don't mean to presume to tell you what you already 
know. 

But let's look at the evidence now. And I'm not 
going to — maybe this will relieve some of you — I am 

not going to show you every exhibit I've shown you 

before. I know you've been paying attention. I'm 
going to show you a few of them, and I am going to show 
you a few you haven't seen, and I'm going to give you a 

catalog of numbers so you can write them down and go 

look at them because they're in those boxes you've seen 
over there, and they're going to go into that room. 

And they've gone through the sieve of His Honor's 
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scrutiny to see if they're good evidence, and now in 
about 24 hours you're going to have a chance to look at 
them as a group. 
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So let's see where we've been and see if we've 
proven our case, and I can tell you already we've 
proven it in spades. We've proven it so clearly there 
can be no doubt what has happened in this case. The 
question is, what are you going to do about it? But 
let's look and see what the evidence is, what we said 
we would prove. 

This is what we started with, that Philip Morris 
made choices. Philip Morris made choices that affected 
Michelle Schwarz. They chose profits and 
self-protection over people. We're going to show you 
what we mean by that, if you haven't — I'm sure you've 
already heard it. But they chose money over health and 
human lives. And they chose publicly to deny 
scientific research that was clear. They chose to keep 
researching, how to make more dollars based upon the 
chemical dependency created by nicotine. 

Now, remember. Dr. Whelan, the testimony that was 
read, the prior testimony that was read for you from 
the woman doctor from Harvard? She told you in great 
length about the public efforts — excuse me — the 
efforts to deny the scientific research. And she told 
you about the 14 ploys. Remember the 14 ploys? For 
example: Well, not everybody that smokes gets cancer. 

The issue is still opened. We don't know the answer. 
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Remember that? Fourteen different ones that were 
espoused by Philip Morris. And she told you in great 
detail that the answer to this question, whether 
smoking caused cancer, has been known for a long time. 
And please understand, there's never been an issue in 
this case that Michelle Schwarz at some point in her 
life as she grew older, but was addicted, didn't know 
that. The problem is, she couldn't act upon it. And 
we'll talk about that more later. 

Now, Michelle Schwarz, she made choices too. We 
know that. We're not denying that. But the case is 
about addiction. The case is about addiction and how 
addiction affected her ability to act on her choices. 

Philip Morris knew that nicotine was addictive. 
They knew it affected people's ability to choose. 
Remember Exhibit 206? I've shown it to you probably 
six times. The lawyers said: We can never admit 
addiction. If we do, it takes away our argument that 
she had a free choice. 

They've known that. They've constantly blocked 
that issue until they were forced in a corner to admit 
it by that freight train you heard me talk about, and 
we'll talk about a little more. And finally they've 
had to admit it. 

But they have known from the beginning — and 
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you're going to look at a few documents, not as many as 
we showed you before — that it is an addictive 
substance. 

Now, Michelle Schwarz' family accepts 
responsibility for the choice she made. But that's not 
the end of the case, as the defendants would have you 
believe. That is the beginning of the case. That is 
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the beginning of the case because Philip Morris accepts 
no responsibility; and to this day, never has accepted 
any responsibility. 

And as you go through this chart, by the way, you 
will see some red marks with black lines underneath it. 
That's new information that I have put on there since 
our opening statement six weeks ago. But there's no 
doubt, there's no argument that they never have 
accepted any responsibility. To this family, they have 
denied it completely. You've heard what they said. In 
fact, they said it's her fault. It's all her fault. 

All her fault. 

Michelle Schwarz died at age 53 of lung cancer 
that spread to her brain. And there's no dispute about 
that, even though Mr. Dumas said in opening statement: 
Listen to that carefully, adenocarcinoma, we're not 
sure that's caused by smoking. 

Did you hear one bit of evidence that said that it 
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wasn't? They dropped that defense. They didn't like 
that defense. They dropped it. 

We talked about the history of smoking and the 
Bonsack Machine. This is all kind of interesting, but 
not dispositive to our — as lawyers say, dispositive, 
makes a difference — to our case. But both Dr. Burns 
testified to it, to the students of this subject, and 
so did Mr. Burnley, I believe. It may have been 
Dr. Whidby. They talked about Bonsack and the safety 
net, how cigarettes became popular. 

Here is some new evidence in red underlined in 
black. 

Exhibits 2016 and 2017 are from the medical 
examiner's office of this state. And they show that 
for the last year, I think the data was collected — it 
might have been '98 or '99 that's been published — in 
this state, 6900 people die a year of smoking related 
disease as indicated on their death certificates. 
There's a little box: Is this a tobacco related death? 
That's Exhibit 2016 and 2017. And you can look at 
those. 

But the fact is that in all the wars in the 20th 
Century, a million and a half people died, soldiers, 
men and women on behalf of the United States. In that 
same period of time, in that same 100 years, 15 million 
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people have died from smoking. 400,000 plus people a 
year have died from smoking. 

Lung cancer is the most common smoking related 
disease. It was rare in 1900, and it is now the 
biggest cause of death among the women in cancer 
related deaths. It passed breast cancer. 

These facts were not disputed. You didn't hear 
one argument about these facts. It's not an issue of 
this group, but it is an issue for your consideration. 

What kind of a product is this? And what does the 
manufacturer owe to the people that it sells it to? 
That's one of the things you would have to decide. 

Philip Morris had the ideal product. It was cheap 
to make, you could sell it at a high profit. 

Exhibit 2015 is one of the financial documents in 
this case that will show you that they make somewhere 
around $6 billion a year, five to $6 billion a year in 
profit, which works out to about $100 million a week. 
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or about $14 million a day, seven days a week, 365 days 
a year. It's a profitable product. And it's 
addictive. The problem is, it kills. It kills one out 
of ten of its users. And 400,000 people a year succumb 
prematurely to smoking. 

Now, PM, Philip Morris, made choices that have 
enabled it through half truths, misrepresentations and 
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lack of full disclosure of its research to sell this 
product to the American people. And we're going to 
talk specifically about these half truths, these 
misrepresentations, and the lack of full disclosure. 

We've proved our case through two basic methods 
that are used in every courtroom around the country, 
basically the only way to prove the case. We've proved 
our case through documents and through expert 
testimony. And we'll talk about both of them for just 
a second. 

The documents were compelled to ultimately be 
disclosed recently through the government's case, the 
Master Settlement Agreement. And those documents were 
compelled to be put on the Internet. And that changed 
everything. Everything. For the last 45 years, 
there's been a stone wall put up in front of those 
documents. You'll see how documents of studies were 
sent to lawyers so that somebody could claim — the 
manufacturer could claim attorney-client privilege. 

They wouldn't have to be disclosed. The Master 
Settlement Agreement came along and put that aside. 

Said you can't do that. The government settled the 
case, put that aside. So the documents then became 
available to people like yourselves in a courtroom like 
this, something that was fought all the way to the US 
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Supreme Court. 

And so when Philip Morris executives were choosing 
their plan of how to deceive the American people, they 
put it down on paper, never believing that people like 
yourselves some day would see it. But justice has been 
done. They finally have been obtained. And they have 
been put before you. 

And the other way we proved our case is through 
expert testimony. 

Now, I want to say something about expert 
testimony, and I'm going to go over to this device and 
hopefully I can use it one more time for you. 

I want you to notice something about the expert 
testimony that was presented in this case. It's a 
little hard to read, so I'm going to bring it in. This 
is our exhibit list — oops. 

This is our exhibit(sic) list, and you can see the 
people we called either through deposition, such as 
Dr. Whelan, through deposition. Walker Merryman, the 
former PR man through deposition. He talked about 
whether paramount — the business was paramount to — 
paramount above all other concerns. We'll talk more 
about that later. Dr. Benowitz, Mary Reynolds, friend. 
Dr. Schwarz, Michael Schwarz, Paul Schwarz, Shirley 
Chuck-Dye, Michelle Schwarz's mother, Helmut Wakeham 
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through deposition, Paul Uydess through deposition, 
William Morgan through deposition. David Burnley, 
editor or Surgeon General Report since 1970; Richard 
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Pollay, professor of advertising. University of British 
Columbia, originally from Kansas; William Farone, 

Ph.D., former employee of Philip Morris; and Robert 
Johnson, the forensic economist. We put that evidence 
before you. And I want you to look — and the judge is 
going to instruct you, when you look at the evidence, 
look at the quality of the evidence. Look at the bias 
and the motives of the people testifying. And then 
just look at who they called. 

That's it. That's the list. This fellow is a 
full-time consultant, 26 year employee, down the ladder 
from Bill Farone, Dr. Farone, by at least two notches, 
and makes about 275, $250,000 a year for 100 hours of 
work. Fifty weeks in a year, two weeks vacation, 40 
hours — I say 100 hours — 100 days of work. Forty 
hours a week is 2,000 hours a year of work. That's 
what most people work. This fellow for 100 days, 800 
hours, makes $250,000. It's not, as I asked him, not a 
bad gig. But he's got a bias and an interest in this 
case. He wants his company to be looked upon because 
he doesn't — well, because he doesn't want to believe 
that he spent all those years just for the money. But 
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when asked — when asked: You mentioned working on a 
safe cigarette about 15 times when you spoke to the 
jury. But in looking at over 800 documents on the web, 
the word "safe cigarette" under any document that 
you've authored never appeared. What about that? 

And he said: I don't know anything about that. 

Mr. Burnley is still an employee of Philip Morris. 

Ms. Lund is a Vice President, very high up, and 
still an employee of Philip Morris. 

Dr. Carchman works 150 hours — excuse me — 150 
days a year and makes about $407,000 a year working for 
Philip Morris. 

Mr. Garrelts enjoyed a plane trip and stayed in a 
hotel and told us that even though he smoked when he 
was telling his students not to smoke, that had nothing 
to do with it. Remember that? "That's got nothing to 
do with it" when Mr. Tauman asked him: Were you 
smoking at the time you were telling Michelle Schwarz 
she shouldn't smoke? 

That's got nothing to do with it. 

You can evaluate his testimony, figure out if he 
really had any ax to grind. 

And Dr. Larsen, we'll talk more about that, but 
Dr. Larsen in his view of things might be considered by 
other doctors to be somewhat out of step, somewhat old 
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fashioned. Remember, he didn't even know — hadn't 
even heard — of Dr. Benowitz's article, which 
Dr. Resnick said is the Seminole article. It's one of 
the basic articles of anybody that treats nicotine 
addiction. That is Exhibit 220 — excuse me, 2020 that 
you're going to have with you. 

Sure, Dr. Larsen has treated a lot of people for 
addiction. But CODA and his agency deal with people 
involved in the civil justice system — excuse me — 
the criminal justice system, and hard drugs. I'm not 
taking anything away from that part of his practice. 

But when you look at the evidence in this case and 
evaluate the expert testimony. Dr. Resnick, although 
taking care of those kinds of people also, focussed 
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mightily on nicotine addiction and studied the 
literature, had taught at OHSU with someone who was 
really up on this subject. You have to compare what he 
had to say and his view of things with Dr. Larsen. I 
think the evidence shows you that he is much more 
qualified to render an opinion under these 
circumstances based upon more up-to-date, more 
open-minded view of the medicine and addiction. 

So we went through this evidence, and I put these 
documents up. And I'm not going to put them up again. 
You'll have them in there. There's many of these 
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documents about big tobacco realizing in 1952 — this 
is probably backwards — the Reader's Digest article 
that came out Cancer by the Carton. Remember, we 
started the case off with that. First exhibit before 
you on the viewer. Cancer by the Carton. We talked 
about the Wynder/Graham mouse-painting studies and how 
when there was a concern back in 1952 that there was 
going to be an epidemic of lung cancer if people 
continued to smoke. At one time, 70 percent of the 
people in this country smoked, 70 percent of the men. 
Later, I think, in the '50s, it was down to 50 percent. 

In December of 1953, there was a meeting of all 
big tobacco executives at the Plaza Hotel, and they 
decided what they were going to do. And they hired 
Hiller Knowlton and set up the Tobacco Research 
Committee, and they published this Frank Statement and 
all the papers. 

And they made a promise to the American people. 
They made a promise that said: We're going to get to 
the bottom of this. And you can hear me talk about 
that promise a little more and how they assumed a duty, 
an obligation to the American people. And they said it 
not once, but twice, and published it in 448 newspapers 
around the country. 

That changed its name to the Center for Tobacco 
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Research, or TI, and they hired — excuse me. Tobacco 
Institute. Center for Tobacco Research was the 
supposed research arm. The Tobacco Institute was the 
public relations arm. Those have both been shut down 
now because — you'll see as we talk about it — 
because they were nothing more than a front and a 
shield. But we'll get to that in a minute. 

But they hired this is PR firm. Hill and Knowlton 
and Dr. Pollay went to the University of Wisconsin and 
looked and John Hill's documents in the archives and 
found out, for example, that they were publishing what 
they called a scientific perspective on public health 
that they said was published before a Scientific 
Advisory Board, but they published before the Board was 
even chosen. And it was a skewed and biased account of 
smoking and health, and it was designed for one thing: 
To create doubt without denying about the smoking and 
health issue. And there's what their own documents 
show. And that's covered in Exhibit 6, The Frank 
Statement, and Exhibit 313, the second statement. 

This is the reference to the Scientific Advisory 
Board and the White Paper that was actually written 
before the Scientific Advisory Board was even chosen or 
appointed. But attributed to them. 

And so we get to these things on this board over 
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here. This is what they had done, the fraud and the 
misrepresentations and the half truths, and we'll go 
through them one by one that they've done to the 
American people and people like Michelle Schwarz. 

And the first one is they promised to do research 
and take care of the health of their customers. 

Let's go back a step. Let's look at what they 
were really involved in quickly now because I know some 
of these you've seen before, although this one I'm not 
sure. This is Exhibit 131. 1972. 

A widely held theory holds that most people smoke 
for the narcotic effect, relaxing sedative that comes 
from nicotine. The taste comes from tar, particulate 
matter delivery, although more people — 

MR. PHILLIPS: Excuse me, counsel. I apologize 
very much for — would you that off for a second, 
please? 

I apologize. I need to confer with you for a 
second. 

(Thereupon, a discussion was had off the record) 

MR. WOBBROCK: Sorry. 

MR. PHILLIPS: I apologize for interrupting. 

MR. WOBBROCK: There was a middle paragraph that 
was not important, but didn't get through the sieve of 
the Court and should not have been up there. 
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The first paragraph still is the same. And I 
apologize for the Court and counsel. 

A widely held theory holds that most people smoke 
for the narcotic affect that comes from nicotine. The 
taste comes from tar, particulate matter delivery. 
Although more people talk about taste, it is likely 
that greater numbers smoke for the narcotic value that 
comes from nicotine. 

Why am I showing you that, and why the emphasis on 
it? Well, you have heard throughout the case by the 
defense that the nicotine part of this is part of our 
effort to put taste into cigarettes. And the evidence 
has been quite to the contrary, if you look at the 
documents. 

This is Exhibit 109 by Dr. Wakeham of 1969: 

In another example, it is well-known to the 
experts that smoke from a regular leaf blend tastes 
different from the smoke of 100 percent reconstituted 
tobacco product. Blended leaf — that's what BL 
means — containing a large percentage of stem 
material. The expert taste panelist can also detect 
small changes of the order of 5 percent in blended leaf 
content of the blend. This taste acuity is not present 
in the consuming public, according to another one of 
our studies. 
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And then down here: The results regarding this 
test indicate that we could put into the blend well 
over 30 percent of blended leaf without significantly 
altering the taste and subjective properties of the 
smoke. These findings have implications in the 
cigarette blends that can be translated into the cost 
considerations. 

And down further: In a third study, a thousand 
smokers were asked to compare cigarettes made of aged 
tobacco with cigarettes made of unaged tobacco. They 
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had no preference, suggesting that the ageing process 
does not significantly alter the taste of cigarettes 
from the consumer's point of view. 

Why am I taking your time to put that up? Well, 
let me show you one other thing, and then I'll tell 
you. 

For the most part, people continue to smoke 
because they find it too uncomfortable to quit. This 
is Exhibit 236. 

I believe most smokers do not smoke for taste, 
rather, the habitual cluster of sensations they have 
become used to. 

So why all this talk about blending for taste? 

This becomes very important as we move through this 
case, and I hope I can make that clear to you. 
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Here is Dr. Osdene to Dr. Seligman in 1980, 

Exhibit 204. Item five: Nicotine program. My reason 
for this high priority is that I believe the thing that 
we sell the most is nicotine. 

That's Exhibit 204. 

There's no effort here to blend for taste. Taste 
is not an issue. The issue is this company is selling 
addiction. It's selling nicotine. And it knows it. 

And it's known it way back. 

It knew it back in 1969 when they considered some 
money for their department from a fellow by the name of 
Lincoln Jet. His last name was Jet. 

This is Jet's money offer. This is Dr. Dunn to 
Helmut Wakeham. This is 1969, and this is Exhibit 98. 

The third paragraph: I would be more cautious in 
using the pharmic-medical model. Do we really want to 
tout cigarette smoke as a drug? It is, of course, but 
there are dangerous FDA implications to having such 
conceptualization go beyond these walls. 

And that's my red marker. 

They don't want it outside the company that 
they're drug dealers selling addiction. And that's way 
back in 1969. 

And why not? Again, 26 — and I promise you, this 
is the last time I'm going to show it to you. 
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This is Exhibit 206. September 9th, 1980. This 
is the Tobacco Institute document from Mr. Knopick to 
Mr. Kloepfer: 

Attached please find the technical review of the 
conference which led to Victor Cohen's surprise story 
of 8/30 that the National Institute of Drug Abuse wants 
"addictive" added to the cigarette warning. 

Then he talks about he wished he would have known 
this sooner: I feel badly about my own lack of 
intelligence-gathering in this situation. But I don't 
think the questions I now raise are academic. Shook 
Hardy, the lawyers representing Philip Morris, reminds 
us, I'm told, the entire matter of addiction is the 
most potent weapon a prosecuting attorney can have in a 
lung cancer cigarette case. We can't defend continued 
smoking as, quote, free choice, unquote, if the person 
was, quote, addicted. 

Is there any medical basis for this addiction, or 
is it just some lawyer talking? 

Let's look at another exhibit. 

Now, this exhibit was previously on that tripod 
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over there, and it was drawn by Dr. Benowitz, and 
you're going to have the real exhibit, which is a 
rolled up piece of paper this big. But rather than me 
wrestling with that, because I knew I would probably 
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get caught up with it, I put it on the viewer for you. 

And remember he talked about how the acetol 
choline goes into the brain receptor, and the acetol 
choline molecule is shaped very similar to the nicotine 
molecule. And when it gets in there, it releases 
dopamine. And that becomes a pleasurable experience. 
And as a consequence of this, said Dr. Benowitz six 
weeks ago — I hope your memory is that good — and I 
know you took good notes — but as a consequence of 
this, people become addicted. Do you remember that 
testimony? From someone who has written more about 
this subject than just about anyone in the world. 

Now, by the way, when we talk about experts. 

Dr. Carchman mentioned that there was Lynn Kowalski, 

Dr. Lynn Kowalski, Deiter Hauserman, a fellow by the 
name of Ashton, another fellow by the name of Russell, 
and a couple more, that are in the same area of 
research of addiction and nicotine as Dr. Benowitz and 
Dr. Burns. Where were they? Why didn't Philip Morris 
call one of them, if they have a legitimate point. Why 
aren't some of the other researchers in this area 
called for. Why is it just company people? 

And the answer is: They can't get anybody to 
testify for them because they won't say what they want 
them to say. The only people that will testify for 
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them are company people that have stock options and are 
paid a handsome sum to come to Court that are former 
employees or current consultants or current employees. 

But Dr. Benowitz, who has no ax to grind except to 
try get to the bottom of this whole subject, comes in 
here and teaches us about addiction and nicotine. 

Let me see if I can direct your attention to one 
other subject that we just passed over. 

I mentioned that their business in selling 
addiction is very, very profitable. And this is 
Exhibits 2011 — 2010, 2011 and 2012. I'll put them up 
in order for you. 

Shows since 1998 — this was Mr. Johnson, the 
forensic economist. In 1998, their operating revenues 
were around 15 billion. If we project out to 2001 
where the latest data is, it's 24.8 billion. That's 
just for Philip Morris Tobacco USA. That's their 
operating revenues. Forty-seven, almost 48 percent 
increase in a three year period. 

Let's jump to this one. Operating revenues and 
income, the revenues are this line, and the income is 
this line. 

I have that backwards. 

The total revenues is this line, and the income is 
the bottom line. And if we take that bottom line and 
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project it out, we show a 249 — 250 percent increase 
from 1998 to 2001. Despite all this Master Settlement 
Agreement business, they're making lots of money. It's 
a very profitable business. They're making 
$5,764 billion, almost $6 billion, more than 
$100 million a week, more than $15 million a day 
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profit. And it's not surprising: They sell a product 
that's addictive. Once they get people hooked, they've 
got them. 

And what did they know about that? If you look at 
Exhibit 211, this is March 31, 1981, this is Myron 
Johnston. And we looked at a lot of Myron Johnston 
exhibits. I'm not sure we've looked at this one. But 
Myron Johnston said in the summary — and you will have 
this whole thing to read: It is important to know as 
much as possible about teenage smoking patterns and 
attitudes. Today's teenager is tomorrow's potential 
regular customer. And the overwhelming majority of 
smokers first began to smoke while still in their 
teens. 

The smoking pattern — skipping a couple lines — 
the smoking patterns of teenagers are particularly 
important to Philip Morris. 

That's a little too far out there for you, isn't 

it? 
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I'm going to leave that there for a minute. 

Why is that important? Well, it shows you that 
they tailored their message to people like Michelle 
Schwarz. They tailored their message over a period of 
time when she was growing up to persuade her that what 
they sell is something that she would want to use. And 
they were intensely interested in that. 

We'll see another document in a few minutes that 
shows the extent that they went in studying that 
subject. 

But despite the fact that they promised to do 
research and take care of the health of their 
customers — and we'll see those promises here — they 
did not do that. They said that they were going to 
take people's health paramount to all other concerns. 

Remember the deposition testimony of Walker 
Merryman, the former TV and radio fellow who testified 
by deposition? It was read, and he said: Well, I 
don't know if you would say paramount to every other 
concern. 

He was the TI person, the Tobacco Institute 
person, the head person, the head public relations 
person. And he said, and your notes will reflect this: 
I don't know if you would say paramount would be the 
proper term. We considered people's health. But not 
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paramount. 

Let's look at the promise they made back in 1954. 

This is The Frank Statement. This is what they 
put forth when they realized that the stock market had 
gone down three percentage points because of Cancer by 
the Carton in Reader's Digest. This is what caused the 
Plaza Hotel meeting, or this is the consequence of the 
Plaza Hotel meeting. They published this in 448 papers 
around the country, including Portland, Oregon. And 
you will have a chance to read this. This is Exhibit 
6 . 

It says: We accept an interest in people's health 
as a basic responsibility, paramount to every other 
consideration in our business. We believe the products 
we make are not injurious to health. We always have 
and always will cooperate closely with those whose task 
it is to safeguard the public health. 
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That's the promise they made. And yet you 
heard — and this is something you heard in the 
evidence. Exhibit 153, the Barbro Goodman study, the 
smoker Simulator, the computerized device, the vests, 
that said that people fully compensate and quickly. 

Philip Morris's own document. Exhibit 153, 

Dr. Burns came in and said: They didn't tell us about 
that. They didn't tell the public health community 
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about that. They didn't tell us about the smoker 
Simulator and let us work on that technology with us. 
They did not cooperate closely with those whose task it 
was to safeguard the public health. They knew about 
compensation before people like Dr. Benowitz discovered 
it. They knew about it, and they didn't tell anybody. 

Dr. Burns said it affected the 1981 Surgeon 
General's Report. You're going to hear from the 
defendants say: They recommended in 1981 that people 
should smoke low-tar cigarettes. And he's going to 
say: I was the editor — he said: I was the editor of 

that report. If I would have known what they had known 
at the time, I would have never made that 
recommendation. I would have never made that 
recommendation because I didn't understand that people 
compensated to the extent that they knew at that point. 
We told people: If you switch to low-tar cigarettes, 
don't smoke more of them, don't smoke more intensely. 
But we didn't know that people did that any way. And 
the public didn't know that. And had we known that, 
that people did it automatically, subconsciously, 
almost everyone did it, we would have never recommended 
low-tar cigarettes because people get the same amount 
of carcinogens, they get the same amount of tar and 
nicotine from low-tar cigarettes as they do from 
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regular cigarettes, and we wouldn't have made that 
mistake had we been fully informed. 

The second — by the way, promise and 
representation is Exhibit 313, a statement about 
tobacco and health. Again, published in newspapers 
around the country by the Tobacco Industry Research 
Committee, the Tobacco Institute. And this, I believe, 
was 1962. 

The question that's going to be before you is: 

Did the tobacco company — is this just puffery? Is 
this just something that no one should take seriously, 
or does this mean something? Does this assume a duty 
that they owe to the American people when they say: We 
shall continue all possible efforts to bring the facts 
to life. And in that spirit, we are cooperating with 
Public Health Service in its plan to have a special 
study group review all presently available research. 

And yet you heard Dr. Burns say: They didn't give 
us that technology. If they had, things would have 
been differently, would have been done differently. 

Does this assume a duty on their part to act 
responsible? And the evidence is, when they make these 
statements, that's clear, they do. They probably have 
that responsibility under the law any way. I think the 
judge will so instruct you, to act reasonably. And 
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we'll talk about that in a minute. 

But this specifically tells you what they're going 
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to do. The question is, did they do it? And from the 
evidence, you can see that they did not. 

In fact, what did they do? Well, briefly, you've 
seen these before, but, again, probably not for five or 
six weeks. 

This is Exhibit 130 and 187. 1972, Mr. Kornegay, 

Fred Panzer — from Fred Panzer, the Tobacco Institute 
people. March(sic) 1st, 1972. Exhibit 130. 

For nearly 20 years, this industry has employed a 
single strategy to defend itself on three major fronts: 
Litigation, politics and public opinion. 

And by the way, there's no issue here that this 
organization didn't speak for Philip Morris. That's 
not contested. The defense has not argued that. This 
is their agent. Philip Morris contributed to this 
organization, gave them money to do exactly what they 
were doing. 

While the strategy was brilliantly conceived and 
executed over the years helping us win important 
battles, it is only fair to say that it is not nor was 
it intended to be a vehicle for victory. On the 
contrary, it has always been a holding strategy 
consisting of creating doubt about the health charge 

142 

without actually denying it. 

Now, there's other important information in this 
letter, and I'm — memorandum — and I'm going to leave 
it for you to read it. But that certainly says what 
they're up to on behalf of the tobacco companies. 

Here is another memorandum to the CTR, Center for 
Tobacco Research file, November 17th, 1978, from 
Dr. Seligman. 

Meeting in New York, November 15, 1978. Bill 
Shinn, Shook Hardy Bacon, the law firm. Jim Bowling, 
the fellow we saw on the videotape with the cigarette 
smoking, talking about how the case had not yet been 
proved against cigarettes back in 1976. Bob Seligman, 
the fellow that's the head of R & D, and Tom Osdene, 
that was parallel with Bill Farone. We'll see 
Dr. Osdene's records in a minute. You've seen this 
document before. But, again, not for over a month. 

At the outset, Arnold Henson reminded all 
participants of the meeting that there should be no 
written record of what transpired issued for 
distribution. It was perfectly all right to take 
notes, which you could keep in your own personal file. 

As a means of introduction. Bill Shinn — 
remember, the lawyer — described the history, 
particularly in relationship to CTR, Center for Tobacco 
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Research. CTR begins as an organization called Tobacco 
Industry Research Council, sometimes referred to as 
Research Committee. It was set up as an industry 
shield in 1954. That was the year statistical 
accusations relating smoking to disease were leveled at 
the industry. Litigation began, and the Wynder/Graham 
reports were issued. CTR has helped our legal counsel 
by giving advice and technical information which was 
needed at Court trials. CTR has supplied spokesmen — 
spokesmen for the industry at Congressional hearings. 
The monies spend at CTR provides a base for 
introduction of witnesses. 

Bill Shinn feels that special projects are the 
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best way that monies are spent. On these projects, CTR 
has acted as a front. 

Why do I tell you about this? Well, I tell you 
about it in part because you can compare this with the 
promise they made, the assumed duty that they took on 
when they published The Frank Statement, and the second 
statement, and all the repeated statements they made 
through TI. 

One of the things you have in your files is 
repeated press releases that we just haven't had a 
opportunity to show you, repeated press releases by the 
Tobacco Institute that say: After any significant 
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event related to tobacco and smoking, the case is not 
yet proved. The case is not yet proved. And if I have 
a moment in time, as we they come up, I will show you 
kind of a summary of those. That's the Tobacco 
Institute. When, in fact, the evidence, according to 
Dr. Whelan and everyone else, was clear. Everyone knew 
that smoking caused disease. And yet they continued to 
tell people it didn't. And why? 

The "why" is answered in this Exhibit 57, which 
you have seen many times, which is: We must in the 
near future provide some answers which will give 
smokers a psychological crutch and a self-rational to 
continue smoking. 

And then they talk about the humor and satire that 
they want to use over here, the kind of thing you 
probably saw when you saw the long cigarette 
commercials. Make people — make light of what is a 
serious situation. That gives them a psychological 
crutch and a self-rational. Again, that's Exhibit 57. 

Mr. Weissman was the marketing head at this time, 
and so they continued over the years to do that because 
they understand addiction, they understand if you give 
people that are addicted a reason, they will set aside 
their concerns about addiction and continue that 
behavior. 
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This same memorandum talked about situations like 
we're in: Pebbles discussed the need for expert 
witnesses, bearing in mind that members of the 
Scientific Advisory Board no longer qualified. It was 
questioned whether or not such witnesses should be from 
TI. It was concluded that they should not be supplied 
from TI, but TI people should find these expert 
witnesses. 

Evidently, they weren't so — well, TI doesn't 
exist, but they couldn't find anybody to come forward 
for Philip Morris in this case except people with stock 
options. 

So we look at the second item up there, this 
promotion of this false controversy, creating doubt 
without denial. We talked about that a lot. But I 
listed here all of these exhibits that talked about how 
they studied young people intensely. And you can see 
them here. I won't read them off for you, but there is 
one, two, three, four — and there's many more. These 
are just some examples. 

They knew that people at a certain age, if they 
didn't start smoking, they probably wouldn't. They 
knew that all of us have something in us that probably 
is related to our survival in one way or another, that 
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we want to get away and be different than our folks, 
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and we want to spread our wings and be our own person. 
And they knew that they could capitalize on that with 
very sophisticated marketing. And they knew that young 
people were susceptible to ads. And they knew that 
when we're young, we will live for ever. And Michelle 
Schwarz was the perfect candidate for all of this, the 
perfect candidate. 

Once these pass — these exhibits down here, 107 
and 133, do you remember that? Dr. Dunn says: Once 
these pass, the pharmacological effects of nicotine 
takes over. Do you remember he said that in that memo 
why people smoke. And they knew exactly what they were 
doing. They also knew that it caused cancer at the 
same time. 

And so we see the efforts on television. If you 
look at all these different blocks — and these are — 
there's no — there was no effort — there was very 
clever technological thing that Philip Morris' lawyers, 
Mr. Walsh, did back there where he took out the other 
company's ads. I don't know if they're trying to deny 
what. I mean, they've advertised with billions of 
dollars over the years. Currently they're advertising 
promotion budget is $5 billion. And you saw Dr. Pollay 
say that — and we can show you that graph — how it 
went up, particularly went up after advertising was off 
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of TV. 

But here is what someone in Michelle Schwarz age 
group would face when she was 17 years old in 1963. 
Every one of these colored blocks is a show advertised 
by a cigarette company, including the Nurses, and 
Dr. Ben Casey — who, by the way. Dr. Pollay said, 
smoked in the show. 

Now, again, if you took out all but Philip Morris, 
you would be down to the redder colors. I don't mean 
to confuse that with the pink or the orange. It's not 
that clear. But let me show you one other thing. 

Do you remember this exhibit? This is Exhibit 
2005. This is Dr. Pollay's own original research. And 
he found that per year, teens would be exposed to 1350 
television ads in a year regarding cigarettes, and this 
is for shows that had — down here, Philip Morris, 

38 percent, 44 percent, 40 percent, 32 percent, teenage 
watchers. This is what was going on when Michelle 
Schwarz was growing up. 

Now, what's the point of all that? The point of 
all of that is they very calculatedly directed their 
message at people that they called replacement smokers, 
people that take over from other people that are going 
to die prematurely from their products. You'll have 
that in evidence, and you can study it. You'll have 
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this very card. This is from one of Dr. Pollay's 
published articles. 

THE COURT: Counsel, we're going to take a break 
at this time. 

MR. WOBBROCK: Thank you. 

THE COURT: Members of the jury, we'll take our 
afternoon break. 

(Jury leaves the courtroom at 3:00 p.m.) 

THE COURT: All right. 


http://legacy.library.ucsf.©du/tid/rtit|P?2iM/(peL1industrydocuments.ucsf.edu/docs/zsgl0001 



10 Court is out of session. 

11 (Court was in recess) 

12 

13 ***** 

14 

15 (Katie Bradford reports the next session) 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

149 

1 STATE OF OREGON 

2 ss. 

3 County of Multnomah 

4 

5 

6 I, Charlotte A. Powers, Official 

7 Court Reporter of the Circuit Court of the State of 

8 Oregon, Fourth Judicial District, certify that I 

9 reported in stenotype the foregoing proceedings in the 

10 above-entitled case. 

11 I further certify that my 

12 stenotype notes were reduced to transcript form by 

13 Computer-Aided Transcription under my direction. 

14 And I further certify that pages 2 

15 through 149 contain a full, true, and accurate record 

16 of my stenotype notes. 

17 Dated this 28th day of August, 

18 2002, at Portland, Oregon. 

19 

20 

21 - 

Charlotte A. Powers, RPR, CSR 

22 Official Court Reporter 

23 I certify this original/duplicate is valid only if it bears 

24 my true signature and blue colored CSR seal. 

25 Charlotte Powers 


http://legacy.library.ucsf.©du/tid/rtit|P?2iM/(peL1industrydocuments.ucsf.edu/docs/zsgl0001 




